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Presidential Documents

Title 3—

The President

[FR Doc. 03-6953
Filed 3-20-03; 8:45 am]
Billing code 4710-10-P

Presidential Determination No. 2003-16 of March 14, 2003

Waiver of Coup-Related Sanctions for Pakistan

Memorandum for the Secretary of State

Pursuant to the authority vested in me by the Constitution and laws of
the United States, including section 1(b)(1) of the Pakistan Waiver Act,
Public Law 107-57, I hereby determine and certify that a waiver of section
508 of the Foreign Operations, Export Financing, and Related Programs
Appropriations, Division E of the Consolidated Appropriations Resolution,
2003, Public Law 108-7
e would facilitate the transition to democratic rule in Pakistan; and
* is important to United States efforts to respond to, deter, or pre-
vent acts of international terrorism.
I hereby waive, with respect to Pakistan, section 508 of Division E of
Public Law 108-7.

You are authorized and directed to transmit this determination to the Con-
gress and to arrange for its publication in the Federal Register.

THE WHITE HOUSE,
Washington, March 14, 2003.
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[FR Doc. 03-6964
Filed 3-20-03; 8:45 am]
Billing code 3195-01-P

Presidential Documents

Proclamation 7654 of March 18, 2003

Greek Independence Day: A National Day of Celebration of
Greek and American Democracy, 2003

By the President of the United States of America

A Proclamation

After nearly 400 years of rule by the Ottomans, Greece declared its independ-
ence on March 25, 1821. Long before that, ancient Athenians created a
Greek culture that valued human liberty and dignity, and modern Greeks
have demonstrated that preserving freedom is a powerful motivating force.
Today, on Greek Independence Day, we recognize the ancient Greek influence
in framing our own Constitution and celebrate the Greek-American heritage
that continues to strengthen our communities and enrich our society.

Bound by history, mutual respect, and common ideals, America and Greece
have been firm allies in the great struggles for liberty. Our countries fought
together in every major twentieth-century war, and today, we remain united
in the war against terror that threatens the future of every nation. We
are working together to achieve peace and prosperity in the Balkans and
southeastern Mediterranean. As the current president of the European Union,
Greece is also playing a critical role in our efforts to confront many other
global problems that affect our nations and our world.

Our commitment to the friendship between our two nations has grown
from strong bonds of tradition and shared fundamental values. On Greek
Independence Day, I encourage all Americans to recognize the countless
contributions Greek Americans have made to our country. Embodying the
independence and creativity that have made our country strong, their proud
history is a source of inspiration for our Nation and our world.

NOW, THEREFORE, I, GEORGE W. BUSH, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and laws of the United States, do hereby proclaim March 25, 2003, as
Greek Independence Day: A National Day of Celebration of Greek and Amer-
ican Democracy. I call upon all the people of the United States to observe
this day with appropriate ceremonies and activities.

IN WITNESS WHEREOF, I have hereunto set my hand this eighteenth day
of March, in the year of our Lord two thousand three, and of the Independ-
ence of the United States of America the two hundred and twenty-seventh.
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SMALL BUSINESS ADMINISTRATION

13 CFR Part 121

RIN 3245-AF02

Small Business Size Standards; Job
Corps Centers

AGENCY: Small Business Administration
(SBA).
ACTION: Final rule.

SUMMARY: The U.S. Small Business
Administration (SBA) is establishing a
$30 million size standard in average
annual receipts for Job Corps Center
activities classified within the “Other
Technical and Trade Schools” industry
(North American Industry Classification
System (NAICS) code 611519). The
current size standard for all other
activities within this industry remains
at $6 million in average annual receipts.
DATES: This final rule is effective April
21, 2003.

FOR FURTHER INFORMATION CONTACT:
Diane Heal, Office of Size Standards, at
(202) 205-6618 or
sizestandards@sba.gov.

SUPPLEMENTARY INFORMATION: On
November 22, 2002, the SBA issued a
rule in the Federal Register (67 FR
70330) proposing to establish a $30
million size standard for Job Corps
Center activities classified within the
“Other Technical and Trade Schools”
industry (NAICS code 611519). The
SBA received requests to review the size
standard applicable to Job Corps Centers
from the U.S. Department of Labor
(DOL) and three other organizations. Job
Corps Center contracts account for more
than $900 million annually and
represent about 60 percent of the DOL’s
procurement expenditures.

The requestors sought the SBA’s
review of the size standard after the
SBA’s Office of Hearings and Appeals
(OHA) rendered a decision that a Job
Corps Center contract was improperly

classified under the Base Maintenance
sub-category of Facilities Support
Services. (See NAICS Appeal of Global
Solutions Network, Inc., SBA No.
NAICS—4478, dated March 5, 2002.) In
that decision, OHA determined that the
proper classification for an activity that
trains individuals in life skills and
readies them for the job market through
academic studies and/or technical
training is “Other Technical and Trade
Schools,” NAICS code 611519. The
effect of this decision was to change the
size standard for Job Corps Center
contracts from $20 million to $5
million. (On February 22, 2002, an
inflation adjustment increased the $5
million size standard for NAICS 611519
to $6 million and the $20 million size
standard for Base Maintenance to $23
million. See 67 FR 3041, dated January
23, 2002.)

The SBA reviewed the reasons
presented by the requesters to increase
the $6 million size standard and data on
Job Corps Center contracts and bidders.
Based on an analysis of that
information, as described in the
November 22, 2002, rule, it proposed a
$30 million size standard specifically
for Job Corps Center contracts. The SBA
received eight comments on the
proposed size standard. After giving
careful consideration to the comments,
the SBA has decided to adopt its
proposed $30 million size standard.

Discussion of Comments on the
Proposed Rule

The SBA received eight comments on
the proposed size standard from seven
business concerns and one Federal
agency. In summary, seven commenters
supported changing the $6 million size
standard. Six of these commenters
supported the proposed size standard of
$30 million and one commenter
recommended a size standard between
$12 million and $15 million. One
commenter opposed the SBA’s proposal
to establish a size standard above $6
million. Below is a summary of the
major issues raised by the comments on
the proposed rule and the SBA’s
position.

Comments Supporting the Proposed Job
Corps Center Size Standard

Six commenters supported the
proposed $30 million size standard for
Job Corps Centers. Two of these
commenters pointed out that many
successful small business Job Corps

Center contractors would exceed the
size standard because of the average
dollar value of these contracts, ‘“and
therefore either would not be eligible to
compete for the center they have been
running or the contract would no longer
be able to be let as a small business set-
aside.” In turn, the government would
be faced with “remarkable turnover
* * * that will actually cost the
government more in dollars and
performance in the long run.” In
addition, these commenters pointed out
that this turnover has the potential for
the DOL to eliminate small business set-
asides, and thus, decrease its
contracting dollars to small businesses.
Four commenters stated that the
proposed increased size standard will
improve the competitiveness of Job
Corps Center small businesses. They
claimed that this change will allow
small businesses in this activity to grow
and achieve stability, to develop
economies of scale in their operations,
to operate more than one center, and to
remain in the Job Corps Center program.
They also contend that a larger base of
small businesses will encourage more
solicitation competition and lower
prices. Two other commenters
supported the SBA’s proposal by stating
that the SBA’s analysis captured the
industry’s characteristics and reflected
the current status of businesses
competing to operate Job Corps Centers.
The SBA agrees with these
commenters. As discussed in the
proposed rule, the average yearly
funding for Job Corps Centers is $8.8
million, with the funding ranging from
$5 million to $44 million. This fact
substantiates the commenters’ claim
that after being awarded one contract,
almost all Job Corps Center small
business contractors would no longer
qualify for the follow-on contract or any
Job Corps Center requirement that
would be set-aside for small businesses.
In addition, if the size standard
remained at $6 million, the DOL would
be reluctant to set aside any Job Corps
Center contract because of the continual
turnover of small business contractors.
The SBA is concerned that a viable size
standard for Job Corps Centers must
address a situation in which a small
business obtaining a single contract
quickly outgrows the size standard
without being sufficiently ready to
compete with larger businesses. The
size standard needs to be at a level that
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enables a small business to grow to a
size to be competitive with other
businesses in the industry. Most of the
comments supported the position that a
$30 million size standard achieves this
result.

Comment Recommending an
Alternative Size Standard Between $12
Million and $15 Million

One commenter agreed that the $6
million size standard warranted a
change, but believed that increasing the
size standard to $30 million was
unrealistic. The commenter proposed
that the size standard be increased to a
level between $12 million and $15
million. The commenter believed the
DOL will not seriously consider the
commenter’s business in competition
with companies whose financial
earnings are far closer to $30 million.
The commenter argued that once a small
business has obtained and operated a
Job Corps Center for 3 or more years, it
should be well situated to compete with
other operators in procuring additional
Job Corps Center contracts. The
commenter also stated that a $30
million size standard would allow larger
businesses to “grab” business intended
for new and developing companies. The
commenter believed a size standard
between $12 million and $15 million is
sufficient to allow small businesses to
develop economies of scale in their
operations that improve efficiencies in
internal operations as well as decrease
the costs associated with managing a
contract. This size standard range would
also help small businesses contend with
the financing requirements set by the
DOL because ““as the small business
increases in size its ability to secure
financing—for larger amounts and at
lower rates—increases.”

The SBA does not agree with this
comment. The SBA agrees with the
position of many of the other
commenters that the proposed $30
million size standard will make
businesses more competitive by
enabling them to achieve economies of
scale associated with operating two to
three Job Corps Centers. The DOL’s
experience with the $20 million size
standard that it used before the OHA
decision mentioned earlier, resulted in
only a limited number of small business
Job Corps Center contractors, none of
which operate more than one center.
The SBA believes that a size standard
that is less than the previously used $20
million sized standard is inadequate for
developing small businesses in the Job
Corps Center sub-industry.

The SBA does not agree that the
proposed size standard will
substantially impact other small

businesses ability to compete for Job
Corps Center contracts. As discussed in
the proposed rule, 87 percent of Job
Corp Center contract dollars go to
businesses over $30 million, with only
two to four businesses falling within the
range between $15 million and $30
million. The increased competition from
a relatively few number of businesses
between $15 million and $30 million is
unlikely to diminish opportunities from
other small businesses. Moreover, as
other commenters have noted,
businesses with less than $30 million in
size have competitive disadvantages in
terms of economics of scale and
financial requirements set by the DOL.

Comments Opposing a Change in the
Job Corps Center Size Standard

One commenter opposed any change
to the current size standard on the
ground that having one center run by
one contractor constituted contract
bundling. This commenter claimed that
“the DOL for 30 years has preferred to
operate each of its contract-operated Job
Corps Centers under one umbrella
bundled contract.” According to the
commenter, by adopting the proposed
size standard the SBA and the DOL are
denying small businesses in the areas of
facilities support, office administration,
security guard services, janitorial
services, landscaping services, medical
and dental care, and food services from
participating as Job Corps Center prime
contractors.

The SBA does not agree with this
commenter. Bundling is the
consolidation of two or more contracts
into a single procurement that will
likely preclude small business
participation. Here, the nature of the Job
Corps Center contracts do not constitute
contract bundling because they were not
previously performed under separate
smaller contracts and small businesses
are not precluded from competing on
these contracts. Bundling would occur
for example, if the DOL issued one
nationwide contract to manage the Job
Corps Centers. A contract of that nature
and scope would render small business
participation unlikely. Additionally,
issues concerning contract bundling
relate to the structuring of individual
procurements and therefore are separate
from the SBA’s determination of the
appropriate small business size standard
for a particular industry. For more
information about the SBA’s efforts to
address the impact of contract bundling
on small businesses, see its recently
proposed rule on this issue (68 FR 5134,
dated January 31, 2003.)

Compliance With Executive Orders
12866, 12988, and 13132, the
Paperwork Reduction Act (44 U.S.C. Ch.
35) and the Regulatory Flexibility Act (5
U.S.C. 601-612)

The Office of Management and Budget
(OMB) has determined that the
proposed rule is not a significant
regulatory action for purposes of
Executive Order 12866. Size standards
determine which businesses are eligible
for Federal small business programs.
This rule also is not a major rule under
the Congressional Review Act, 5 U.S.C.
800. For the purpose of the Paperwork
Reduction Act, 44 U.S.C. Ch. 35, the
SBA has determined that this rule
would not impose new reporting or
record keeping requirements. For
purposes of Executive Order 12988, the
SBA has determined that this rule is
drafted, to the extent practicable, in
accordance with the standards set forth
in that order. For purposes of Executive
Order 13132, the SBA has determined
that this rule does not have any
federalism implications warranting the
preparation of a Federalism Assessment.
Our Regulatory Impact Analysis follows.

Regulatory Impact Analysis

i. Is There a Need for the Regulatory
Action?

The SBA is chartered to aid and assist
small businesses through a variety of
financial, procurement, business
development, and advocacy programs.
To effectively assist intended
beneficiaries of these programs, the SBA
must establish distinct definitions of
which businesses are deemed small
businesses. The Small Business Act (15
U.S.C. 632(a)) delegates to the SBA
Administrator the responsibility for
establishing small business definitions.
It also requires that small business
definitions vary to reflect industry
differences. The preamble of the
proposed rule explained the approach
the SBA follows when analyzing a size
standard for a particular industry (67 FR
70330, dated November 22, 2002). Based
on that analysis, the SBA believes that
a $30 million size standard for Job Corps
Centers is needed to better define small
businesses engaged in these activities.

ii. What Are the Potential Benefits and
Costs of This Regulatory Action?

The most significant benefit to
businesses obtaining small business
status as a result of this rule is eligibility
for Federal small business assistance
programs. Under this rule,
approximately 10 additional businesses
will obtain small business status and
become eligible for these programs.
These include Federal procurement
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preference programs for small
businesses, 8(a) firms, small
disadvantaged businesses (SDB), and
small businesses located in Historically
Underutilized Business Zones
(HUBZone). The 10 additional
businesses may also become eligible for
the SBA'’s financial assistance programs.
Through the assistance of these
programs, small businesses may benefit
by becoming more knowledgeable,
stable, and competitive businesses.

Other Federal agencies also use the
SBA’s size standards for their programs
for a variety of regulatory and program
purposes. The SBA does not have
information on each of these uses
sufficient to evaluate the impact of the
size standard change. If an agency
believes that a different size standard is
appropriate for its programs, it must
contact the SBA. If an agency is seeking
to change size standards in a general
rulemaking context, then the agency
should contact the SBA’s Office of Size
Standards (13 CFR 121.901-904). If the
agency is seeking to change size
standards for the purposes of a
regulatory flexibility analysis, then the
SBA'’s Office of Advocacy should be
contacted pursuant to section 601(3) of
the Regulatory Flexibility Act (RFA).
Section 601(3) of the RFA requires the
agency to consult with the Office of
Advocacy and provide an opportunity
for public comment when using a
different size standard for the RFA
analysis.

The benefits of a size standard
increase to a more appropriate level
would accrue to three groups: (1)
Businesses that benefit by gaining small
business status from the adopted size
standard and use small business
assistance programs; (2) growing small
businesses that may exceed the current
size standards in the near future and
who will retain small business status
from the adopted size standard; and (3)
Federal agencies that award contracts
under procurement programs that
require small business status.

Newly defined small businesses may
benefit from the SBA’s financial
programs, in particular its 7(a)
Guaranteed Loan Program. Under this
program, the SBA estimates that
$700,000 in new Federal loan
guarantees could be made to the newly
defined small businesses. Because of the
size of the loan guarantees, most loans
are made to small businesses well below
the size standard. Thus, increasing the
size standard to include 10 additional
businesses may result in only one or
two small business guaranteed loans to
businesses in this industry. As a
guaranteed loan for larger businesses
averages $350,000 for businesses in the

Other Technical and Trade Schools
industry and the Facilities Support
Services industry, if two of the 10
business applied for a loan, the SBA
could expect to guarantee an additional
$700,000 in loans. However, most
businesses involved in Job Corps
Centers are in other industries; thus,
their eligibility for SBA loan assistance
may be under their primary NAICS
industry. The newly defined small
businesses would also benefit from the
SBA’s Economic Injury Disaster Loan
program. Since this program is
contingent upon the occurrence and
severity of a disaster, no meaningful
estimate of benefits can be projected.

The SBA estimates that businesses
gaining small business status could
potentially obtain Federal contracts
worth $53 million per year under the
small business set-aside program, the
8(a) and HUBZone programs, or
unrestricted contracts. Federal agencies
may benefit from the higher size
standards if the newly defined and
expanding small businesses compete for
more set-aside procurements. The larger
base of small businesses would likely
increase competition and lower the
prices on set-aside procurements. A
larger base of small businesses may
create an incentive for Federal agencies
to set aside more procurements, thus
creating greater opportunities for all
small businesses. Federal contractors
with small business subcontracting
goals may also benefit from a larger pool
of small businesses by enabling them to
better achieve their subcontracting goals
at lower prices. No estimate of cost
savings from these contracting decisions
can be made since data are not available
to directly measure price or competitive
trends on Federal contracts.

To the extent that approximately 10
additional businesses could become
active in Government programs, this
may entail some additional
administrative costs to the Federal
Government associated with additional
bidders for Federal small business
procurement programs, additional
businesses seeking assistance of the
SBA’s guaranteed lending programs,
and additional businesses eligible for
enrollment in the SBA’s PRO-Net small
business database. Among businesses in
this group seeking the SBA’s assistance,
there will be some additional costs
associated with compliance and
verification of small business status and
protests of small business status. These
costs are likely to generate minimal
incremental costs since mechanisms are
currently in place to handle these
administrative requirements.

The costs to the Federal Government
may be higher on some Federal

contracts as a result of this rule. With
greater numbers of businesses defined
as small, Federal agencies may choose
to set aside more contracts for
competition among small businesses
rather than using full and open
competition. The movement from
unrestricted to set-aside is likely to
result in competition among fewer
bidders for a contract. Also, higher costs
may result if additional full and open
contracts are awarded to HUBZone and
SDB businesses as a result of a price
evaluation preference. However, the
additional costs associated with fewer
bidders are likely to be minor since, as
a matter of policy, procurements may be
set aside for small businesses or under
the 8(a), and HUBZone programs only if
awards are expected to be made at fair
and reasonable prices. In addition, the
use of small business set-asides may
encourage more competitors since small
businesses would not have to compete
against the major businesses in the
industry.

The new size standard may have
distributional effects among large and
small businesses. Although the actual
outcome of the gains and losses among
small and large businesses cannot be
estimated with certainty, several trends
are likely to emerge. First, a transfer of
some Federal contracts to small
businesses from large businesses. Large
businesses may have fewer Federal
contract opportunities as Federal
agencies decide to set aside more
Federal procurements for small
businesses. Also, some Federal contracts
may be awarded to SDB or HUBZone
businesses instead of large businesses
since those two categories of small
businesses are eligible for price
evaluation preferences for contracts
competed on a full and open basis.
Similarly, currently defined small
businesses may obtain fewer Federal
contacts due to the increased
competition from more businesses
defined as small. As currently there is
only one small business that has a
contract for a Job Corps Center, this
transfer will be offset by initiating a
number of Federal procurements than
can now be set aside for all small
businesses. The potential transfer of
contracts away from large and currently
defined small businesses would be
limited by the number of newly defined
and expanding small businesses that
were willing and able to sell to the
Federal Government. The potential
distributional impacts of these transfers
could result in up to $53 million, or 5.8
percent of total contract dollars of $909
million, being transferred from large
businesses to small businesses. The SBA
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based this estimate on the per year
funding of the businesses that currently
have Job Corps Center contracts, which
would gain small business status as a
result of this rule.

The revision to the current size
standard for Job Corps Centers is
consistent with the SBA’s statutory
mandate to assist small businesses. This
regulatory action promotes the
Administrator’s objectives. One of the
SBA'’s goals in support of the
Administrator’s objectives is to help
individual small businesses succeed
through fair and equitable access to
capital and credit, Government
contracts, and management and
technical assistance. Reviewing and
modifying size standards when
appropriate ensures that intended
beneficiaries have access to small
business programs designed to assist
them. Size standards do not interfere
with State, local, and tribal governments
in the exercise of their government
functions. In a few cases, State and local
governments have voluntarily adopted
the SBA’s size standards for their
programs to eliminate the need to
establish an administrative mechanism
for developing their own size standards.

Final Regulatory Flexibility Analysis

Under the RFA, this rule may have a
significant impact on a substantial
number of small entities engaged in Job
Corps Center activities. Inmediately
below, the SBA sets forth a Final
Regulatory Flexibility Analysis (FRFA)
of this rule addressing the following: (1)
The reasons and objective of the rule; (2)
a description and estimate of small
entities to which the rule will apply; (3)
the projected reporting, record keeping,
and other compliance requirements of
the rule; (4) the relevant Federal rules
which may duplicate, overlap or
conflict with the rule; and (5)
alternatives to the final rule considered
by the SBA that minimize the impact on
small businesses.

The size standard may also affect
small businesses participating in
programs of other agencies that use the
SBA size standards. As a practical
matter, however, the SBA cannot
estimate the impact of a size standard
change on each and every Federal
program that uses its size standards.
However, this rule is limited to a
specific type of contract only issued by
the DOL. In cases where an SBA size
standard is not appropriate, the Small
Business Act and the SBA’s regulations
allow Federal agencies to develop
different size standards with the
approval of the SBA Administrator (13
CFR 121.902). For purposes of a
regulatory flexibility analysis, agencies

must consult with the SBA’s Office of
Advocacy when developing different
size standards for their programs. (13
CFR 121.902(b)(4)).

(1) What Is the Need for and Objective
of the Rule?

The objective of this rule is to
establish an appropriate small business
definition of businesses operating Job
Corps Centers, and therefore, eligible for
Federal small business assistance
programs. An increase to the current $6
million size standard is needed to
provide contracting opportunities to the
small business segment of businesses
engaged in or competing for Job Corps
Center contracts. Currently, there are
five businesses in the Job Corps Centers
activity that have revenues below the
current $6 million size standard;
however, only one of these businesses
has a contract to operate a Job Corps
Center. This business is likely to
outgrow the current size standard
within the next year as its current
contract is for $5.8 million per year.
This will leave only four businesses
below the size standard, all having
revenues below $1 million. None of
these businesses have been successful in
winning a Job Corps Center contract.
This, along with the fact that the average
yearly contract funding is $8.8 million
and the minimal funding for a Job Corps
Center is $5 million, indicates that the
size standard for Job Corps Centers
needs to be greater than the current $6
million.

(2) What Significant Issues Were Raised
by the Public Comments in Response to
the Initial Regulatory Flexibility
Analysis (IRFA)?

The SBA received no comments in
response to the IRFA of the proposed
rule.

(3) What Is the SBA’s Description and
Estimate of the Number of Small
Entities to Which the Rule Will Apply?

The SBA estimates that 35
organizations are engaged in the Job
Corps Center activity, of which
approximately 14 percent are small
businesses currently at or just below the
$6 million in size. With this rule, 10
additional businesses will gain small
business status. These businesses will
be eligible to seek available SBA
assistance provided that they meet other
program requirements.

Based on the relative size of these
businesses and the amount of Job Corps
Center contracting, the SBA estimates
that small business coverage will
increase by $53 million, or 5.8 percent
of total contracting in this activity. The
SBA based this estimate on the per year

funding of the businesses that currently

have Job Corps Center contracts and that
will gain small business status with this
rule.

(4) Will This Rule Impose Any
Additional Reporting or Record Keeping
Requirements on Small Businesses?

A new size standard does not impose
any additional reporting, record keeping
or other compliance requirements on
small entities for the SBA’s programs. A
change in a size standard would not
create additional costs on a business to
determine whether or not it qualifies as
a small business. A business needs to
only examine existing information to
determine its size, such as Federal tax
returns, payroll records, and accounting
records. Size standards determine
“voluntary” access to the SBA and other
Federal programs that assist small
businesses, but do not impose a
regulatory burden as they neither
regulate nor control business behavior.
In addition, this rule does not impose
any new information collecting
requirements from the SBA which
requires approval by OMB under the
Paperwork Reduction Act of 1980, 44
U.S.C. 3501-3520.

(5) What Are the Steps the SBA Has
Taken To Minimize the Significant
Economic Impact on Small Businesses?

Most of the economic impact on small
businesses will be positive. The most
significant benefits to businesses that
will obtain small business status as a
result of this final rule are (1) eligibility
for the Federal Government’s
procurement preference programs for
small businesses, 8(a) firms, small
disadvantaged businesses, and
businesses located in a HUBZone; and
(2) eligibility for the SBA’s financial
assistance programs such as 7(a), 504
business loans, and Economic Injury
Disaster Loan assistance. The SBA
estimates that businesses gaining small
business status could potentially obtain
Federal contracts worth $53 million per
year under the small business set-aside
program, the 8(a) program, the
HUBZone program, or unrestricted
contracts. This represents
approximately 5.8 percent of the $909
million in total Federal expenditures for
Job Corps Centers.

(6) Alternatives

(a) What Are the Legal Policies or
Factual Reasons for Selecting the
Alternative Adopted in the Final Rule?

As stated in the Small Business Act,
15 U.S.C. 632 and 13 CFR part 121, the
SBA establishes size standards based on
industry characteristics and for non-
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manufacturing concerns on the basis of
gross receipts of a business concern over
a period of 3 years. The facts that the
average yearly funding for a Job Corps
Center is $8.8 million, with funding
ranging from $5 million to $44 million,
and that there are only five businesses
in this activity with revenues under the
current size standard support
establishing a separate size standard of
$30 million.

(b) What Alternatives Did the SBA
Reject?

One commenter recommended a size
standard between $12 million and $15
million size standard. He believed that
once a business obtained and operated
a Job Corps Center for 3 or more years,
it should be well situated to compete
with other Job Corps Centers operators.
A $12 million to $15 million size
standard will allow small businesses to
develop economies of scale in their
operations that improve efficiencies in
internal operations as well as decrease
the costs associated with managing a
contract.

The SBA does not consider this a
viable alternative. This recommendation
is less than the $20 million used by the
DOL prior to the OHA decision
mentioned above. The receipts
distribution shows that 87 percent of the
Job Corps Center contract dollars go to
businesses with over $30 million in
revenues. If a $15 million size standard
were adopted, a business that won a
second Job Corps Center contract would
probably exceed the size standard
within a year of work on that contract.

By establishing the size standard at
$30 million, the SBA will create
opportunities for the small businesses in
an industry where only five businesses
are below the size standard. Of these
five businesses, four have revenues
below $1 million, with only one of these
businesses having a Job Corps Center
contract. If the SBA retains the current
$6 million size standard, it will not
accurately reflect the smaller segment of
businesses that participate in operating
and maintaining Job Corps Centers.

List of Subjects in 13 CFR Part 121

Administrative practice and
procedure, Government procurement,
Government property, Grant programs—
business, Loan programs—business,
Small businesses.

For the reasons stated in the
preamble, amend part 121 of title 13 of
the Code of Federal Regulations as
follows:

PART 121—SMALL BUSINESS SIZE
REGULATIONS

1. The authority citation of part 121
continues to read as follows:

Authority: 15 U.S.C. 632(a), 634(b)(6),
637(a), 644(c) and 662(5) and Sec. 304, Pub.
L. 103—403, 108 Stat. 4175, 4188.

§121.201 [Amended]

2. Amend §121.201 as follows:

a. In the table “Small Business Size
Standards by NAICS Industry” under
the heading “Subsector 611—
Educational Services,” revise entry
611519 to read as follows; and

b. Add footnote 16 to the end of the
table to read as follows:

SMALL BUSINESS SIZE STANDARDS BY NAICS INDUSTRY

Size stand-  Size stand-
NAICS : : ards in mil- ards in

codes NAICS U.S. industry fitle lions of number of
dollars employees

* * * * * *

Subsector 611—Educational Services

* * * * * *
611519 Other Technical and Trade SChOOIS ..........oiiiiiiiiiiiiiie et e e e e e e e e e e s et eeee e s eeeanarees $6.0 i
EXCEPT  JOD COIPS CENLEISIE ... ..iiiiiiiitiiieiteeteete st et s teestesteeseesteeseesbeeseeste e st eteaseesseassessesseessesseessesseesesseessesteensensaans 16$30.0  ccveveviriieneens

16 NAICS codes 611519—Job Corps Centers. For classifying a Federal procurement, the purpose of the solicitation must be for the manage-
ment and operation of a U.S. Department of Labor Job Corps Center. The activities involved include admissions activities, life skills training, edu-
cational activities, comprehensive career preparation activities, career development activities, career transition activities, as well as the manage-
ment and support functions and services needed to operate and maintain the facility. For SBA assistance as a small business concern, other
than for Federal Government procurements, a concern must be primarily engaged in providing the services to operate and maintain Federal Job

Corps Centers.

Dated: March 14, 2003.
Hector V. Barreto,
Administrator.
[FR Doc. 03-6769 Filed 3—20-03; 8:45 am]
BILLING CODE 8025-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2003-14595; Airspace
Docket No. 03—-ACE-18]

Modification of Class E Airspace;
Emmetsburg, 1A

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action modifies Class E
airspace at Emmetsburg, IA. An
examination of controlled airspace for
Emmetsburg, IA revealed discrepancies
in the Emmetsburg Municipal Airport,
IA airport reference points used in the
legal description for the Emmetsburg, IA
Class E airspace area. This action
corrects the discrepancies by modifying
the Emmetsburg, IA Class E airspace
area. It also incorporates the revised
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Emmetsburg Municipal Airport, IA
airport reference point in the Class E
airspace legal description.

DATES: This direct final rule is effective
on 0901 UTC, July 10, 2003.

Comments for inclusion in the Rules
Docket must be received on or before
May 1, 2003.

ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2003-14595/
Airspace Docket No. 03—ACE-18, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, DOT
Municipal Headquarters Building,
Federal Aviation Administration, 901
Locust, Kansas City, MO 64106;
telephone: (816) 329-2525.
SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR 71 modifies the
Class E airspace area extending upward
from 700 feet above the surface of the
earth at Emmetsburg, IA. An
examination of controlled airspace for
Emmetsburg, IA revealed discrepancies
in the Emmetsburg Municipal Airport,
IA airport reference point used in the
legal descriptions for this airspace area.
This amendment incorporates the
revised Emmetsburg Municipal Airport,
IA airport reference point and brings the
legal description of the Emmetsburg, IA
Class E airspace area into compliance
with FAA Order 7400.2E, Procedures for
Handling Airspace Matters. This area
will be depicted on appropriate
aeronautical charts. Class E airspace
areas extending upward from 700 feet or
more above the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9K, dated August 30, 2002,
and effective September 16, 2002, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is

issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. Unless
a written adverse or negative comment,
or a written notice of intent to submit
an adverse or negative comment is
received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Interested parties are invited to
participate in this rulemaking by
submitting such written data, views, or
arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2003-14595/Airspace
Docket No. 03—ACE-18.”” The postcard
will be date/time stamped and returned
to the commenter.

Agency Findings

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this

regulation (1) Is not a ““significant
regulatory action” under Executive
Order 12866; (2) is not a ““‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9K, dated
August 30, 2002, and effective
September 16, 2002, is amended as

follows:
* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACETA E5 Emmetsburg, IA

Emmetsburg Municipal Airport, IA

(Lat. 43°06'07" N., long. 94°42'17" W.)
Emmetsburg NDB

(Lat. 43°06'04" N., long. 94°42'26" W.)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Emmetsburg Municipal Airport and
within 2.6 miles each side of the 128° bearing
from the Emmetsburg NDB extending from
the 6.5-mile radius to 7.4 miles southeast of
the airport and within 2.5 miles each side of
the 324° bearing from the Emmetsburg NDB
extending from the 6.5-mile radius to 7 miles
northwest of the airport.
* * * * *

Issued in Kansas Gity, MO, on March 11,
2003.

Paul J. Sheridan,

Acting Manager, Air Traffic Division, Central
Region.

[FR Doc. 03—6750 Filed 3—20-03; 8:45 am]
BILLING CODE 4910-13-M
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 284

[Docket No. RM96—1-024; Order No. 587—
R]

Standards for Business Practices of
Interstate Natural Gas Pipelines

March 12, 2003.

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission is amending its
regulations governing standards for
conducting business practices with
interstate natural gas pipelines. The
Commission is incorporating by
reference the most recent version of the
standards, Version 1.6, promulgated
July 31, 2002, by the Wholesale Gas
Quadrant (WGQ) of the North American
Energy Standards Board (NAESB) and
the WGQ standards governing partial
day recalls (recommendations R02002
and R02002-2), adopted October 31,
2002. These standards can be obtained
from NAESB at 1100 Louisiana, Suite
3625, Houston TX 77002, 713-356—
0060, http://www.naesb.org.

DATES: The rule will become effective
April 21, 2003. Pipelines must file tariff
sheets to reflect the changed standards
by May 1, 2003, with an effective date
of July 1, 2003.

FOR FURTHER INFORMATION CONTACT.:

Michael Goldenberg, Office of the
General Counsel, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.
202-502-8685.

Marvin Rosenberg, Office of Markets,
Tariffs, and Rates, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.
202-502-8292.

Kay Morice, Office of Markets, Tariffs,
and Rates, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426. 202-502—
6507.

SUPPLEMENTARY INFORMATION:

1. The Federal Energy Regulatory
Commission (Commission) is amending
§ 284.12 of its open access regulations
governing standards for conducting
business practices and electronic
communications with interstate natural
gas pipelines. The Commission is
adopting the most recent version,
Version 1.6, of the consensus standards
promulgated by the Wholesale Gas
Quadrant (WGQ) of the North American

Energy Standards Board (NAESB), and
the WGQ standards governing partial
day recalls. This rule will benefit the
public by adopting the most recent and
up-to-date standards governing business
practices and electronic communication
and by providing shippers with
enhanced flexibility to recall released
capacity.

Background

2. Since 1996, in the Order No. 587
series,! the Commission has adopted
regulations to standardize the business
practices and communication
methodologies of interstate pipelines in
order to create a more integrated and
efficient pipeline grid. In this series of
orders, the Commission incorporated by
reference consensus standards
developed by the WGQ (formerly the
Gas Industry Standards Board or GISB),
a private consensus standards developer
composed of members from all segments
of the natural gas industry. The WGQ is
an accredited standards organization
under the auspices of the American
National Standards Institute (ANSI).

3. On October 7, 2002, the WGQ filed
with the Commission a report informing
the Commission that it had adopted a
new version of its standards, Version
1.6. The WGQ reports that while
Version 1.5 contained many of the
standards designed to support Order No.
637,2 Version 1.6 includes additional
standards that support Order No. 637. It
states: ““development of standards to
support FERC Order No. 637 was given
the highest priority by all NAESB

1 Standards For Business Practices Of Interstate
Natural Gas Pipelines, Order No. 587, 61 FR 39053
(Jul. 26, 1996), FERC Stats. & Regs. Regulations
Preambles (July 1996-December 2000) 31,038 (Jul.
17, 1996), Order No. 587-B, 62 FR 5521 (Feb. 6,
1997), FERC Stats. & Regs. Regulations Preambles
(July 1996-December 2000) 931,046 (Jan. 30, 1997),
Order No. 587-C, 62 FR 10684 (Mar. 10, 1997),
FERC Stats. & Regs. Regulations Preambles (July
1996—December 2000) {31,050 (Mar. 4, 1997),
Order No. 587-G, 63 FR 20072 (Apr. 23, 1998),
FERC Stats. & Regs. Regulations Preambles (July
1996—December 2000) 431,062 (Apr. 16, 1998),
Order No. 587-H, 63 FR 39509 (July 23, 1998),
FERC Stats. & Regs. Regulations Preambles (July
1996—December 2000) 931,063 (July 15, 1998);
Order No. 587-1, 63 FR 53565 (Oct. 6, 1998), FERC
Stats. & Regs. Regulations Preambles (July 1996—
December 2000) 31,067 (Sept. 29, 1998), Order
No. 587-K, 64 FR 17276 (Apr. 9, 1999), FERC Stats.
& Regs. Regulations Preambles (July 1996—
December 2000) 131,072 (Apr. 2, 1999); Order No.
587-M, 65 FR 77285 (Dec. 11, 2000), FERC Stats.

& Regs. Regulations Preambles (July 1996—
December 2000) {31,114 (Dec. 11, 2000); Order No.
587-N, 67 FR 11906 (Mar. 18, 2002), III FERC Stats.
& Regs. Regulations Preambles {31,125 (Mar. 11,
2002), Order No. 587-0, 67 FR 30788 (May 8,
2002), I FERC Stats. & Regs. Regulations Preambles
31,129 (May 1, 2002).

2Regulation of Short-Term Natural Gas
Transportation Services, Order No. 637, 65 FR
10156 (Feb. 25, 2000), FERC Stats. & Regs.
Regulations Preambles (July 1996—-December 2000)
31,091 (Feb. 9, 2000).

subcommittees and task forces.” The
WGQ further reports that the surety
assessment performed by the Sandia
National Laboratories on the GISB EDM
(Electronic Delivery Mechanism)
standards was accepted by GISB and
forwarded to the EDM Subcommittee for
review and development of standards in
October 2000. It states that some of the
Sandia recommendations were
implemented in Version 1.5, and the
remainder were implemented in Version
1.6. Finally, the WGQ reports that work
continues on requests for both new and
revised business practices, information
requirements, code value assignments,
technical implementation and mapping
or interpretations.

4. In Order No. 587-N,3 the
Commission adopted a regulation
requiring that pipelines permit releasing
shippers to recall released capacity and
renominate that recalled capacity at any
of the nomination opportunities
provided by the pipelines. The
Commission established a two-phased
implementation for this regulation. In
the first phase, the Commission
established an interim schedule under
which releasing shippers could recall
capacity, as long as the recall did not
involve a partial or flowing day recall (a
recall of scheduled gas after the gas
begins to flow). Pipelines implemented
the first phase as of July 1, 2002. In the
second phase, the Commission asked
the WGQ within six months to develop
standards dealing with the operational
details of permitting partial or flowing
day recalls, in particular the method by
which capacity would be allocated
between releasing and replacement
shippers. The Commission established
October 1, 2002, as the date by which
the WGQ and other industry members
should submit a report and further
provided for reply comments to be filed
by October 15, 2002.

5. On October 2, 2002, the WGQ filed
a report stating that its Executive
Committee had adopted standards
governing partial or flowing day recalls
in Recommendations R02002 and
R02002—-2. The WGQ membership
ratified these standards on October 31,
2002.

6. On November 29, 2002, the
Commission issued a Notice of
Proposed Rulemaking (NOPR) 4 that
proposed to adopt Version 1.6 of the
WGQ standards and the partial or

30rder No. 587-N, 67 FR 11906 (Mar. 18, 2002),
III FERC Stats. & Regs. Regulations Preambles
31,125 (Mar. 11, 2002).

4 Standards For Business Practices Of Interstate
Natural Gas Pipelines, Notice of Proposed
Rulemaking (NOPR), 67 FR 72870 (Dec. 9, 2002), IV
FERC Stats. & Regs. Proposed Regulations {32,566
(Nov. 29, 2002).
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flowing day recall standards. Five
comments 5 and one reply comment 6
were filed. The comments generally
support adoption of the standards,
although some comments raise
questions about the timing of
implementation.

Discussion

7. The Commission is incorporating
by reference Version 1.6 of the WGQ’s
consensus standards and the standards
adopted for partial day recalls.”
Pipelines will be required to file tariff
sheets to reflect the changed standards
by May 1, 2003, with an effective date
of July 1, 2003, which is the first day of
the month following 90 days after the
issuance of this rule.

8. The adoption of Version 1.6 of the
WGQ standards 8 will help continue the
process of implementing Order No. 637
and will update and improve the
current standards.? Adoption of the
partial day recall standards 1° will
provide shippers with enhanced
flexibility to recall capacity, while
ensuring that replacement shippers
receive notice sufficient to allow them
to reschedule their capacity. The partial
day recall standards also address the
method for determining how capacity
will be allocated among releasing and
replacement shippers when capacity is
recalled during the gas day. Among the
most notable of these standards are: A
revision to the capacity release timeline
to permit prearranged non-biddable

5 Those filing comments are: American Gas
Association (AGA), Dominion Resources, Inc.
(Dominion), Duke Energy Gas Transmission
Corporation (Duke), Interstate Natural Gas
Association of America INGAA), Williston Basin
Interstate Pipeline Company (Williston).

6 The reply comment was filed by KeySpan
Delivery Companies.

7 Pursuant to the regulations regarding
incorporation by reference, copies of Version 1.6
and the partial day recall standards are available
from NAESB. 5 U.S.C. 552(a)(1); 1 CFR 51 (2001).

8In Version 1.6, the WGQ made the following

changes to its standards. It revised Standards 1.3.63,

4.3.4,4.3.6,4.3.8,4.3.10, 4.3.15, 4.3.21, 4.3.23,
4.3.61, 4.3.70, and 4.3.83, and Data Sets 1.4.6, 5.4.1
through 5.4.4, 5.4.7, 5.4.8, 5.4.9, 5.4.13, 5.4.14,
5.4.15, 5.4.18, and 5.4.19. It added Principle 4.1.39,
Standard 4.3.88, and Data Sets 5.4.20, 5.4.21, and
5.4.22. It deleted Principles 4.1.1 and 4.1.11.

9 The Commission also is incorporating by
reference Standards 2.3.29 and 2.3.30 (dealing with
operational balancing agreements and imbalance
netting and trading, respectively) which in previous
versions, the Commission had not incorporated
because the standards conflicted with the
Commission’s regulations in these areas. 18 CFR
284.12(b)(2)(i)&(ii). The WGQ has amended these
standards so they no longer conflict with the
Commission regulations.

10In the partial day recall standards, the WGQ
made the following changes to its standards. It
revised Standards 5.3.2, 5.3.7, 5.3.41, and 5.3.42,
and Data Sets 1.4.4, 5.4.1, 5.4.3, 5.4.4, 5.4.7, and
5.4.9. It added Principles 5.1.z1, 5.1.z2, and 5.1.z3,
Definition 5.2.z1, and Standards 5.3.z1 through
5.3.z15. It deleted Standard 5.3.6.

releases on non-Business as well as
Business days (Standard 5.3.2); a
revision to the Commission’s interim
timeline for recall transactions to permit
recalls at any of the four nomination
opportunities, while still providing
sufficient notice to replacement
shippers to enable them to reschedule
their capacity (Standard 5.3.z1); the
adoption of procedures governing notice
to replacement shippers (Standards
5.3.z2 through 5.3.z4); and the use of
elapsed prorata capacity as the
allocation method for flowing day
recalls, unless a different method is
necessary to reflect the nature of the
pipeline’s tariff, services, or operational
characteristics (Standard 5.3.z13).11

9. The WGQ approved the standards
under its consensus procedures.'2 As
the Commission found in Order No.
587, adoption of consensus standards is
appropriate because the consensus
process helps ensure the reasonableness
of the standards by requiring that the
standards draw support from a broad
spectrum of all segments of the
industry. Moreover, since the industry
itself has to conduct business under
these standards, the Commission’s
regulations should reflect those
standards that have the widest possible
support. In § 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTT&AA), Congress
affirmatively requires federal agencies to
use technical standards developed by
voluntary consensus standards
organizations, like the WGQ), as means
to carry out policy objectives or
activities.13

10. The comments addressing various
aspects of the standards will be
addressed below.

A. Implementation Date

11. The Commission had proposed
that pipelines implement the new
standards three months after issuance of
a final rule. INGAA, Duke, Dominion,
and Williston maintain that the
Commission should establish the
implementation date on the first day of
the month, 90 days after the issuance of
the rule. First-of-the-month

11Elapsed prorata capacity means the portion of
the capacity that would have theoretically been
available for use prior to the effective time of the
intraday recall based on a cumulative uniform
hourly use of the capacity. Definition 5.2.z1.

12This process first requires a super-majority vote
of 17 out of 25 members of the WGQ’s Executive
Committee with support from at least two members
from each of the five industry segments—interstate
pipelines, local distribution companies, gas
producers, end-users, and services (including
marketers and computer service providers). For
final approval, 67% of the WGQ’s general
membership must ratify the standards.

13Pub L. 104-113, § 12(d), 110 Stat. 775 (1996),
15 U.S.C. 272 note (1997).

implementation, they maintain, will
provide for a more efficient transition
for accounting and nomination systems
and avoids middle-of-the-month billing
period changes. The Commission agrees,
and is requiring implementation on the
first of the month, following 90 days
after issuance of this final rule.

B. Implementation Date for Partial Day
Recall Standards

12. INGAA, Duke, and Williston argue
that the Commission should delay
implementation of the partial day recall
standards until these standards are
formally adopted in Version 1.7 of the
WGQ standards. INGAA, Duke, and
Williston all maintain that the standards
already adopted are not complete, citing
to certain examples of using elapsed
prorated capacity that have not yet been
approved by the NAESB membership.
They argue that the Commission should
not adopt these standards until they are
complete. These three commenters also
raise procedural issues with respect to
adoption of the standards. INGAA
maintains that the partial day recall
standards are not numbered and could
confuse pipeline customers who rely on
the NAESB standards numbering system
and implementation guide. Duke and
Williston argue that without officially
assigned numbers, pipelines will not be
able to incorporate the standards by
reference in their tariffs. Williston
maintains that since the partial day
recall standards are not published,
parties who are not members of NAESB
will not be able to obtain copies.

13. KeySpan opposes any delay in
implementing the partial day recall
standards. It argues procedural
problems, such as the absence of
officially assigned numbers, should not
deprive shippers of the benefits of using
partial day recalls. It further argues that
all NAESB standards evolve over time,
and that is not a justification for
delaying implementation of these
standards.

14. The Commission will not delay
implementation of the partial day recall
standards. NAESB developed these
standards as a result of the
Commission’s March 12, 2002,
determination in Order No. 587-N that
permitting such recalls is necessary to
improve the capacity release
marketplace by providing releasing
shippers with the flexibility to structure
capacity release transactions that best fit
their business needs, by providing
greater incentives for releasing shippers
to release capacity, and by fostering
greater competition for pipeline
capacity by creating parity between
scheduling of capacity release
transactions and pipeline interruptible
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service.1* The standards already
adopted by the WGQ constitute an
integrated, consistent, and reasonably
complete set of standards governing
partial day recalls. Like other standards,
these standards too may be improved
over time, but the potential for such
improvement need not delay
implementation and deprive shippers of
the immediate benefits of using these
standards. Waiting to approve these
standards until the Commission
incorporates Version 1.7 of the
standards could result in unnecessarily
deferring the benefits of these standards
for upwards of a year. Moreover, if the
WGQ’s membership does approve the
examples of elapsed prorated capacity,
pipelines can rely on these examples in
administering the standards.

15. The Commission also finds no
procedural reason to delay adoption of
the standards. The set of adopted
standards are readily identified by their
Recommendation numbers (R02002 and
R02002-2), are available from NAESB,
and are posted on the Final Actions
portion of NAESB’s Web site.15 Each of
the new standards is also identified by
a discrete number using a “z”" as a
placeholder, such as 3.3.z2. Pipelines
can therefore incorporate these
standards by reference by identifying
the number of the standard and
indicating that it was adopted by
Recommendation R02002 or R02002-2,
as appropriate.

C. Capacity Release Timeline (Standard
5.3.2)

16. Standard 5.3.2 establishes the
timeline applicable to capacity release
transactions. In Version 1.6 of the
standards, Standard 5.3.2 would
provide that all capacity release
transactions take place on a “Business
Day.” However, in the partial day recall
standards (R02002), the WGQ revised
this standard so that pre-arranged
capacity release transactions could take
place on any day; only biddable
transactions would be limited to
Business Days.

17. Dominion (supported by KeySpan)
contends that, despite this change,
Standard 5.3.2 is overly restrictive
because biddable releases (those of more
than 31 days or at discounts) still cannot
be conducted on weekends or holidays.
It argues that shippers that need
capacity on those days will be forced to
buy from the pipeline. It further argues
that pipelines have the resources to
process capacity release transactions on
weekends and holidays.

14 Order No. 587-N, at P 21.
15 http://www.naesb.org/Final.htm.

18. The industry segments have
reached consensus agreement on the
timeline for conducting capacity release
transactions, and the Commission will
not modify this agreement based on the
comments of two parties. What the
Commission said in Order No. 587
regarding the need for unanimity on
standards is equally applicable here:

While these standards represent a broad
consensus of the industry, the Commission
recognizes that not every standard commands
universal support. In a democratic society,
unanimity on matters of common concern is
neither expected nor necessary.
Standardization, by definition, requires
accommodation of varying interests and
needs, and rarely can there be a perfect
standard satisfactory to all.16

Moreover, there is a reasonable basis
for the industry to conclude that
bidding should take place on Business
Days, and not on weekends and
holidays. This requirement limits the
need for additional pipeline personnel
to process released transactions on a
weekend. But, more importantly, the
WGQ could reasonably find that
requiring bidding during the business
week would better ensure that all
members of the industry have a
reasonable opportunity to bid on
capacity release postings. Posting long-
term pre-arranged releases for bidding
on a weekend, for instance, could limit
the scrutiny of such releases and the
ability of other shippers to offer
competitive bids.

19. While Dominion recognizes that
shippers are able to enter into short-
term pre-arranged releases (not subject
to bidding) on weekends and holidays,
it maintains that shippers seeking
longer-term releases subject to bidding
(more than 31 days, but less than one
year, at less than maximum rates) will
not be able to obtain released capacity
on weekends and holidays, but will be
forced to rely on capacity from the
pipeline for those days.

20. The standards do not preclude
shippers from acquiring released
capacity on weekends or holidays.
Under the standards, shippers needing
capacity on weekends or holidays can
acquire released capacity by entering
into pre-arranged, short-term capacity
release transactions on a weekend.? If

16 Order No. 587, 61 FR, at 39057, FERC Stats. &
Regs. Regulations Preambles (July 1996—-December
2000) 931,038, at 30,059.

17 Data the Commission has downloaded from
pipeline Web sites show that 90% of all capacity
releases are pre-arranged deals. See e.g., http://
www.ferc.gov/gas/pl02—4/RawDataAboveCaps.xls
(93% of above cap deals March 25, 2000 are pre-
arranged); Secondary Market Transactions on
Interstate Natural Gas Pipelines, Notice of Proposed
Rulemaking, 61 FR 41046 (Aug. 7, 1996), FERC
Stats. & Regs. Proposed Regulations (1988-1998)

the releasing shipper and replacement
shipper seek a longer term transaction
that is subject to bidding (as Dominion
posits), they can enter into a pre-
arranged releases to cover the weekend
or holiday and then post the longer-term
release on the next business day, so
other shippers have an opportunity to
bid for that capacity. The standards
therefore do not make shippers
dependent on obtaining pipeline
capacity for weekends and holidays,
while at the same time they ensure that
long-term biddable transactions will be
posted on business days when all
shippers will have an opportunity to bid
for the capacity.

D. Mechanisms for Allocating Partial
Day Release Quantities

21. Standard 5.3.z13 (R02002) states:

In the event of an intra-day capacity recall,
the Transportation Service Provider (TSP)
should determine the allocation of capacity
between the Releasing Shipper and the
Replacement Shipper(s) based upon the
Elapsed Prorata Capacity (EPC). Variations to
the use of EPC may be necessary to reflect the
nature of the TSP’s tariff, services, and/or
operational characteristics.

In the NOPR, the Commission also
proposed that the determination of
reservation charges and credits and the
potential liability for contract overruns
should follow the allocation of capacity.
The Commission stated that ‘it sees no
reason in this instance for pipelines to
propose individual allocation
methodologies.” 18

22. Duke seeks clarification that the
Commission’s statement that it saw is
no reason for pipelines to propose
individual allocation methodologies
will not preclude pipelines from
following standard 5.3.z13 and
proposing variations to the use of
Elapsed Prorata Capacity when
necessary to reflect the nature of the
pipeline’s tariff, services, and/or
operational characteristics. Duke claims
that the Elapsed Prorata Capacity does
not fully address the needs of its
pipelines.

23. As permitted by Standard 5.3.z13,
pipelines may propose variations to the
use of Elapsed Prorata Capacity to
allocate capacity among releasing and
replacement shippers after a recall if
they can provide justification that such
deviations are necessary to reflect
specific services or operational
characteristics on their systems and do
not unduly limit the rights of

32,520, at 33,252-53) (July 31, 1996) (92% of
transactions from 5/1/95-5/31/96 are pre-arranged).
18NOPR, at P 12.
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shippers.1? However, as the
Commission stated in the NOPR, once
such an allocation methodology is
approved for each pipeline, the
determination of reservation charges
and credits and the potential liability for
contract overruns should follow the
allocation of capacity.

E. Provision of Contract Information on
Releases

24. Standard 5.3.z1 (R02002) requires
a releasing shipper recalling capacity to
provide notice of recall to the pipeline
and the first replacement shipper.20
Dominion contends that for biddable
transactions,?? the releasing shipper
will not have the information necessary
to notify the first replacement shipper,
and requests that the pipeline provide
such contact information on the
pipeline’s Internet Web site.

25. While the current standards
require pipelines to post the winning
bidder’s name and company code when
they post capacity awards (Standard
5.4.3), it does not require the posting of
contact information. The Commission
agrees that for biddable deals subject to
recall, pipelines need to make available
to the releasing shipper information
sufficient to enable it to contact the
replacement shipper in the event of a
capacity recall.

F. Standards Relating to Penalties

26. In comments on the WGQ’s
October 1, 2002, report on partial day
recalls, Process Gas Consumers Group
claimed that two standards (not
included in this proceeding) on which
the WGQ was working involved the
allocation of penalties between releasing
and replacement shippers as a result of
partial day recalls, and requested that
the Commission find that all penalty
standards are beyond the scope of the
WGQ. In the NOPR, the Commission
stated that it would not rule the
development of penalty standards
beyond the scope of the WGQ, although
the Commission explained that it ““is not
asking the WGQ specifically to develop
standards for penalties.” 22 The
Commission stated that the
development of standards related to

19 Cf. Algonquin Gas Transmission Company, 100
FERG {61,274 (2002), reh’g denied, 102 FERC
61,149 (2003) (rejecting a proposal deviating from
the standards when the proposal would have
limited shippers’ flexibility and was not necessary
to protect the pipeline).

20 The pipeline is also required to notify all
replacement shippers affected by the recall one
hour after the notification by the releasing shipper.

21Dominion recognizes, in any pre-arranged
capacity release transaction, the releasing shipper
will know the replacement shippers and will be
aware of the necessary contact information.

22NOPR at P 13.

penalties can help reduce barriers to
multi-pipeline shipments and improve
the overall efficiency of the pipeline
grid, and it encouraged the WGQ to
examine seriously “any such proposals
that hold out the prospect of improving
the efficiency of the pipeline grid.” 23

27. A number of comments contend
that the WGQ should not standardize
penalties. AGA, INGAA, Duke, and
Dominion generally assert that penalties
are rate matters that should not be
standardized, and that penalties and
terms relating to penalties may need to
vary by pipeline to reflect differences
between the pipeline’s needs and
markets. AGA, however, asserts that
some standards relating to penalties are
within the scope of the WGQ, such as
standards governing the allocation of
penalties between releasing and
replacement shippers.

28. The Commission reiterates that it
is not requesting the WGQ to consider
or develop standards relating to
penalties. But, the Commission also will
not categorically determine that any
proposal for a standard that relates to
penalties is beyond the scope of the
WGQ. In the first place, deciding
whether a standard is beyond the
WGQ’s scope is a decision for the WGQ,
not the Commission. As AGA notes, the
WGAQ is already considering standards
that arguably relate to penalties, and the
Commission sees no reason for it to
interfere with the WGQ’s determination
of what proposals are within its scope.
Moreover, the WGQ passed a series of
standards that created a more uniform
and systematic method for pipelines to
receive reimbursement for fuel use,2*
even though such standards bear on the
rates charged for fuel. The Commission
finds no reason here to prohibit the
WGQ from considering similar
standards with respect to penalties that
will create a more uniform and efficient
system for assessing penalties.

G. Incorporation by Reference

29. Dominion takes issue with the
Commission’s incorporation by
reference of the WGQ standards.
Dominion asserts that the standards are
not reasonably available as required by
the Federal Register, because they are
only available from NAESB after
payment of significant fees. It further
argues that neither the Commission nor
the WGQ have clearly indicated where
changes in standards have been made,
so that the incorporation by reference
does not make clear the conditions on
which an entity will be bound. It
requests (along with KeySpan) that the

23NOPR at P 13.
24 Standards 1.3.15-1.3.16 and 1.3.28-1.3.31.

Commission direct NAESB to refile
Version 1.6, and any future filings, with
a redline comparison showing all
changes from previous standards.

30. As the Commission has pointed
out on several occasions, incorporation
by reference is the appropriate, and
indeed the required, method for
adopting copyrighted standards
material.25 The Freedom of Information
Act, and implementing regulations,
establish that the proper method of
adopting copyright material is to
incorporate such material by reference
upon approval by the Director of the
Federal Register.26 In fact, § 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (NTT&AA)
instructs federal agencies to use
technical standards developed by
voluntary consensus standards
organizations, like the WGQ,27 and such
standards are to be incorporated by
reference.28 According to the Federal
Register regulations, material is eligible
for incorporation by reference if such
material “is * * * standards,
specifications, * * * substantially
reduces the volume of material
published in the Federal Register,

* * *and is reasonably available to and
usable by the class of persons affected
by the publication.29

31. The WGQ standards comply with
these requirements: they are standards
and specifications, their incorporation
by reference is necessary since the
standards cannot be reproduced and
such incorporation would substantially
limit the volume of material in the
Federal Register, the standards are
reasonably available from NAESB, and
the standards can be readily used since
the standard versions and all the
standards are numbered. The Office of
the Federal Register approved the

25 Order No. 587-A, 61 FR 55208, 77 FERC
161,061, at 61,232 (1996); Order No. 587-K, 64 FR
17277, FERC Stats. & Regs. Regulations Preambles
(July 1996-December 2000) {31,072, at 30,775
(1999).

265 U.S.C. 552(a)(1) (for the purpose of this
paragraph, matter reasonably available to the class
of persons affected thereby is deemed published in
the Federal Register when incorporated by
reference therein with the approval of the Director
of the Federal Register); 1 CFR 51,7(4). Indeed, the
Commission could not reproduce the WGQ
standards in violation of the NAESB copyright. See
28 U.S.C. 1498 (government not exempt from patent
and copyright infringement).

27Pub. L. 104-113, § 12(d), 110 Stat. 775 (1996),
15 U.S.C. 272 note (1997).

28 See Federal Participation in the Development
and Use of Voluntary Standards, OMB Circular A—
119, at 6 (a)(1) (Feb. 10, 1998), http://
www.whitehouse.gov/omb/circulars/a119/
a119.html (“Use” means incorporation of a
standard in whole, in part, or by reference for
procurement purposes, and the inclusion of a
standard in whole, in part, or by reference in
regulation(s)).

291 CFR 51.7 (a)(2)-(4).
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incorporation by reference pursuant to
these guidelines.

32. Dominion argues that the WGQ
standards should not be found
reasonably available, because they are
available only to non-members paying
“required, significant fees” (emphasis
added). Neither the Freedom of
Information Act, nor the regulations,
require that standards be available at no
charge. In fact, standards incorporated
by reference are exempt from the
requirement that any agency provide
copies of documents according to its fee
schedule.3? Moreover, Dominion’s use
of the adjective “significant” is
inappropriate hyperbole. NAESB
charges non-members an everyday low
price of only $25 to obtain the booklet
including all the business practice
standards.3! Computer afficionados can
obtain the booklet containing the
datasets for an additional $25, and true
computerphiles can obtain the SINGLE-
CD ROM collection of the entire set of
standards, including the Electronic Data
Interchange requirements, at the new
substantially reduced price of $100.32 If
Dominion truly considers these prices
“significant,” 33 it can view copies of the
standards at the Commission at no
charge. Thus, by any stretch of language,
the WGQ standards are ‘‘reasonably
available to the class of persons affected
by the publication.” 3¢

33. Dominion further contends that
the WGQ standards do not meet the
requirement that the language
incorporating the standards be as
precise and complete as possible and
that each incorporation by reference
shall include an identification and
subject description of the matter
incorporated, in terms as precise and
useful as practicable within the limits of
reasonable brevity.35 Dominion
maintains that the incorporation by

305 U.S.C. 553(a)(3).

31 NAESB Order Form, http://www.naesb.org/pdf/
ordrform.pdf. (Feb. 13, 2003). If the Commission
were to charge its standard rate for copying of $.20/
page, the cost for Version 1.6 would be virtually
identical to NAESB’s charge, $24 for the booklet
(120 pages times $.20). 18 CFR 388.109.

32 The paper-only version of the standards,
including the EDI requirements, used to cost $2000.
See Order No. 587-A, 61 FR, at 55213, 77 FERC,
at 61,232.

33 Although $25 would appear eminently
affordable for a company that reported operating
revenue of $2.545 billion for the three month period
ending September 30, 2002. Dominion Resources,
Inc. Form 10-Q (for the quarterly period ended
September 30, 2002). http://www.sec.gov/Archives/
edgar/data/715957/000071595702000143/
0000715957-02-000143-index.htm.

34 Given the class of persons affected by these
standards, Dominion’s complaint could probably be
dismissed under the doctrine of de minimis non
curat lex.

35Dominion cites to 1 CFR 51.6. But this section
does not appear in the 2002 edition of the CFR.

reference does not meet these criteria
because the Commission has not
sufficiently identified which standards
have changed when the WGQ publishes
a new edition of the standards.
Dominion asserts, for example, that in
Version 1.5 of the standards, the WGQ
added the term “Business Day” to the
capacity release standards, but that this
significant change was not highlighted
by the Commission. Dominion further
asserts that the Natural Gas Act
requirements go beyond those of the
Federal Register because they require
the Commission to provide notice of the
filing of new rate schedules. Dominion
contends that the Commission should
not adopt Version 1.6 of the standards
until NAESB refiles the standards with
“redlined”” sheets showing all changes
from the previous version.

34. The Federal Register regulations
do not require the provision of notice of
revised or modified standards, only that
the incorporation by reference indicate
the material to be incorporated with
specificity. The regulations provide only
that “‘the language incorporating a
publication by reference shall be as
precise and complete as possible;” and
states “‘language incorporating a
publication by reference is precise and
complete if it * * * uses the words
“incorporated by reference;” * * *
states the title, date, edition, author,
publisher, and identification number of
the publication; * * * informs the user
that the incorporated publication is a
requirement; * * * makes an official
showing that the publication is in fact
available by stating where and how
copies may be examined and readily
obtained with maximum convenience to
the user; and * * * refers to 5 U.S.C.
552(a).36 The Commission regulations
comply with these requirements.

35. Further, although not required by
the regulations, the Commission
endeavors in each NOPR to provide a
listing of all the standards that have
been revised, added, and deleted.37 The
WGQ too includes in each Standards
publication a Version Cross-Reference
listing for each standard, the Version in
which it was adopted, revised, and
interpreted. In the WGQ’s filings with
the Commission, the WGQ also includes
a List of New Standards, Standards
Modifications, and Interpretations for
the new Version.38 In fact, with respect
to the change to Business Day in

361 CFR 51.9(a)(b).

37 See Notice of Proposed Rulemaking, 67 FR
72870, IV FERC Stats. & Regs. Proposed Regulations
{32.566, at P 8 n.5 (Proposed adoption of Version
1.6).

38 See Report of the North American Energy
Standards Board, Docket No. RM96-1 (filed 10/7/
2002).

Standard 5.3.2 of Version 1.5 about
which Dominion complains, the
Commission not only included Standard
5.3.2 among the list of standards
revised,39 but specifically referenced the
change to “Business Day” twice in the
text of the Preamble.40 Thus, Dominion
and all other users of the standards have
sufficient notice of revisions of changes
to the standards.

36. Dominion further argues the
Commission’s incorporation by
reference is at odds with the
requirement of the Natural Gas Act to
provide notice of filings by natural gas
companies. The Commission has the
ability to act through notice and
comment rulemaking proceedings that
comply with the Administrative
Procedure Act.4! Here, the Commission
complied with the requirements of the
Administrative Procedure Act, the
Freedom of Information Act, and the
National Technology Transfer and
Advancement Act in incorporating the
WGQ standards by reference. The listing
of added, revised, and deleted standards
in the Preamble to the NOPR was
sufficient to alert parties to substance of
the proposed rule and the subjects and
issues involved.42

37. The requirement for providing
notice of a filing in section 4 of the NGA
applies only to filings by natural gas
companies, and since NAESB is not a
natural gas company, the Commission
cannot compel it to file its standards
with the Commission or provide a
specific form of public notice. However,
even if the notice requirement did
apply, the statute requires only notice of
the filing of new rate schedules, not
detailed descriptions of all changes to
prior rate schedules or the redlined
comparisons requested by Dominion.43
The Commission’s disclosure of the
added, modified, or deleted standards is
sufficient notice for parties to review the
standards. Although the Commission, in
addition, often tries to highlight what it
thinks are important changes to the

39 See Notice of Proposed Rulemaking, 67 FR 44
(Jan. 2, 2002), IV FERC Stats. & Regs. Proposed
Regulations 32,557 (Dec. 20, 2001), at P 8 n.7
(Proposed adotion of Version 1.5).

40 Notice of Proposed Rulemaking, 67 FR 44, IV
FERC Stats. & Regs. Proposed Regulations 32,557,
at P 15, 16.

41 Wisconsin Gas Co. v. FERC, 770 F.2d 1144,
1167 (DC Cir. 1985).

425 U.S.C. 553(b)(3).

43 The requirement to file redlined comparisons,
cited by Dominion, is not a statutory requirement
under the NGA, but is a Commission regulatory
requirement applying only to tariff filings by
natural gas companies. 18 CFR 154.201(a). Since
NAESB is not a natural gas company and is not
making a tariff filing, this regulation would not
apply to it, even if the notice requirements of
section 4 of the NGA were deemed to apply in this
situation.
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standards, the Commission cannot, and
is not responsible for trying to,
anticipate the changes Dominion or
other parties may find of particular
interest. As the Commission has stated,
“the purpose of the Notice of Filing is
to apprise the public of the fact that a
filing has been made * * * after that,
the burden is upon interested parties to
inform themselves of the filing’s precise
contents.” 44

Notice of Use of Voluntary Consensus
Standards

38. Office of Management and Budget
Circular A—119 (§ 11) (February 10,
1998) provides that when a federal
agency issues or revises a regulation
containing a standard, the agency
should publish a statement in the final
rule stating whether the adopted

standard is a voluntary consensus
standard or a government-unique
standard. In this rulemaking, the
Commission is incorporating by
reference voluntary consensus standards
developed by the WGQ.

Information Collection Statement

39. The Office of Management and
Budget’s (OMB) regulations in 5 CFR
1320.11 require that it approve certain
reporting and recordkeeping
requirements (collections of
information) imposed by an agency.
Upon approval of a collection of
information, OMB will assign an OMB
control number and an expiration date.
Respondents subject to the filing
requirements of this rule will not be
penalized for failing to respond to these
collections of information unless the

collections of information display a
valid OMB control number.

40. The final rule will affect the
following existing data collection:
FERC-549C “‘Standards for Business
Practices of Interstate Natural Gas
Pipelines” (OMB Control No. 1902—
174). The following burden estimates
are related only to this rule and include
the costs of complying with Version 1.6
of the WGQ’s consensus standards and
the standards adopted by the WGQ for
partial day recalls. The burden estimates
for the FERG-549C data collection are
related to implementing the latest
version of the business practice
standards and related data sets. The
costs for this data collection are
primarily related to start-up and will not
be on-going costs.

Number of
. Number of Hours per Total annual
Data collection respondents refgst);éjr?dnénaer response hours
FERGC5409C ..ottt e 93 2,248 209,064

The total annual hours for collection
is 209.064 hours.

FERC-549C
Annualized Capital/Start-up
COStS v $11,763,971
Annualized Costs (Oper-
ations & Maintenance) ...... 0
Total Annualized Costs 11,763,971

The cost per respondent is $126,494
(rounded off).

41. The Commission sought
comments to comply with these
requirements. Comments were received
from six entities. No comments
addressed the reporting burden imposed
by these requirements. The substantive
issues raised by the commenters are
addressed in this preamble.

42. The Commission’s regulations
adopted in this rule are necessary to
further the process begun in Order No.
587 of creating a more efficient and
integrated pipeline grid by
standardizing the business practices and
electronic communication of interstate
pipelines. Adoption of these regulations
will update the Commission’s
regulations relating to business practices
and communication protocols to
conform to the latest version, Version
1.6, of the WGQ’s consensus standards

44 PJM Interconnection L.L.C, 101 FERC {61,135,
P 17 (2002). See Filing and Reporting Requirements
for Interstate Natural Gas Company Rate Schedules
and Tariffs, FERC Stats. & Regs., Regulations
Preambles (Jan. 1991-June 1996) {31,025, at 31,403
(The purpose of the notice is merely to get the

and to include the standards adopted by
the WGQ for partial day recalls.

43. The Commission has assured
itself, by means of its internal review,
that there is specific, objective support
for the burden estimates associated with
the information requirements. The
information required in this final rule
will help the Commission carry out its
responsibilities under the Natural Gas
Act and conforms to the Commission’s
plan for efficient information collection,
communication, and management
within the natural gas industry.

44. Interested persons may obtain
information on the reporting
requirements by contacting the
following: Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426 (Attention:
Michael Miller, Office of the Chief
Information Officer, CI-1, (202) 502—
8415, or michael.miller@ferc.gov) or the
Office of Management and Budget,
Office of Information and Regulatory
Affairs, Attention: Desk Officer for the
Federal Energy Regulatory Commission,
725 17th Street, NW., Washington, DC
20503. The Desk Officer can also be
reached at (202) 395-7856, or fax: (202)
395-7285.

attention of interested parties who may then review
the full filing.)

45 Order No. 486, Regulations Implementing the
National Environmental Policy Act, 52 FR 47897
(Dec. 17, 1987), FERC Stats. & Regs. Preambles
1986-1990 30.783 (1987).

Environmental Analysis

45. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.4> The Commission has
categorically excluded certain actions
from these requirements as not having a
significant effect on the human
environment.® The actions adopted
here fall within categorical exclusions
in the Commission’s regulations for
rules that are clarifying, corrective, or
procedural, for information gathering,
analysis, and dissemination, and for
sales, exchange, and transportation of
natural gas that requires no construction
of facilities.4” Therefore, an
environmental assessment is
unnecessary and has not been prepared.

Regulatory Flexibility Act Certification

46. The Regulatory Flexibility Act of
1980 (RFA) 48 generally requires a
description and analysis of final rules
that will have significant economic
impact on a substantial number of small
entities. The regulations adopted here
impose requirements only on interstate
pipelines, which are not small
businesses, and, these requirements are,
in fact, designed to benefit all
customers, including small businesses.

4618 CFR 380.4.

47 See 18 CFR 380.4(a)(2)(ii), 380.4(a)(5),
380.4(a)(27).

485 U.S.C. 601-612.



Federal Register/Vol.

68, No. 55/Friday, March 21, 2003 /Rules and Regulations

13819

Accordingly, pursuant to 605(b) of the
RFA, the Commission hereby certifies
that the regulations adopted herein will
not have a significant adverse impact on
a substantial number of small entities.

Document Availability

47.In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through
FERC’s home page (http://www.ferc.gov)
and in FERC’s Public Reference Room
during normal business hours (8:30 a.m.
to 5 p.m. eastern time) at 888 First
Street, NE., Room 2A, Washington, DC
20426.

48. From FERC’s home page on the
Internet, this information is available in
the Federal Energy Regulatory Records
Information System (FERRIS). The full
text of this document is available on
FERRIS in PDF and WordPerfect format
for viewing, printing, and/or
downloading. To access this document
in FERRIS, type the docket number
excluding the last three digits of this
document in the docket number field.

49. User assistance is available for
FERRIS and the FERC’s Web site during
normal business hours from FERC
Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or for TTY,
contact (202) 502—8659.

Implementation Dates and Procedures

50. Pipelines are required to file tariff
sheets to reflect the changed standards
by May 1, 2003, with an effective date
of July 1, 2003. Pipelines incorporating
the Version 1.6 standards into their
tariffs must include the standard
number and Version 1.6. Pipelines
incorporating by reference the partial
day recall standards must refer to the
standard number (e.g., 3.3.22) and the
Recommendation number (R02002 and
R02002-2) in which the standard is
adopted.

Effective Date

51. These regulations are effective
April 21, 2003. The Commission has
determined, with the concurrence of the
Administrator of the Office of
Information and Regulatory Affairs of
OMB, that this rule is not a “major rule”
as defined in section 351 of the Small
Business Regulatory Enforcement
Fairness Act of 1996.

List of Subjects in 18 CFR Part 284

Continental shelf, Incorporation by
reference, Natural gas, Reporting and
recordkeeping requirements.

By the Commission.
Magalie R. Salas,
Secretary.

In consideration of the foregoing, the
Commission amends part 284, chapter I,
title 18, Code of Federal Regulations, as
follows.

PART 284—CERTAIN SALES AND
TRANSPORTATION OF NATURAL GAS
UNDER THE NATURAL GAS POLICY
ACT OF 1978 AND RELATED
AUTHORITIES

1. The authority citation for part 284
continues to read as follows:

Authority: 15 U.S.C. 717-717w, 3301—
3432; 42 U.S.C. 7101-7352; 43 U.S.C. 1331—
1356.

2. Section 284.12 is amended by
revising paragraphs (a)(1)(i), (i), (iii),
(iv) and (v), to read as follows:

§284.12 Standards for pipeline business
operations and communications.

(a] * % %

(1) * * *

(i) Nominations Related Standards
(Version 1.6, July 31, 2002) and the
standards contained in
Recommendation R02002 (October 31,
2002);

(ii) Flowing Gas Related Standards
(Version 1.6, July 31, 2002);

(iii) Invoicing Related Standards
(Version 1.6, July 31, 2002);

(iv) Electronic Delivery Mechanism
Related Standards (Version 1.6, July 31,
2002) with the exception of Standard
4.3.4; and

(v) Capacity Release Related
Standards (Version 1.6, July 31, 2002),
with the exception of Standards 5.3.6
and 5.3.7, and including the standards
contained in Recommendations R02002
and R02002-2 (October 31, 2002).

* * * * *

[FR Doc. 03-6702 Filed 3—20-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF THE TREASURY

Customs Service

19 CFR Part 4
[T.D. 03—11]
RIN 1515-AD25

Compliance With Inflation Adjustment
Act

AGENCY: Customs Service, Department
of the Treasury.
ACTION: Final rule.

SUMMARY: Pursuant to the Federal Civil
Penalties Inflation Adjustment Act of

1990, (the Act), each Federal agency is
required to adjust for inflation any civil
monetary penalty covered by the Act
that may be assessed in connection with
violations of those statutes that the
agency administers. While civil
monetary penalties assessed by Customs
under any provisions of the Tariff Act
of 1930 are specifically exempted from
the Act, Customs does administer two
statutory provisions which provide for
the assessment of civil monetary
penalties that are covered by the Act.
One statute concerns the transportation
of passengers between ports or places in
the United States; the other concerns the
coastwise towing of vessels. The amount
of the penalty that may be assessed for
violations incurred under those statutes
needs to be adjusted for inflation.
Accordingly, Customs is amending its
regulations in order to adjust the
covered penalty amounts for inflation in
compliance with the provisions of the
Act.

EFFECTIVE DATE: March 21, 2003.

FOR FURTHER INFORMATION CONTACT:
Jeremy Baskin, Penalties Branch, Office
of Regulations and Rulings, (202-572—
8750).

SUPPLEMENTARY INFORMATION:

Background

The Federal Civil Penalties Inflation
Adjustment Act of 1990 (hereinafter, the
Act), which is codified at 28 U.S.C. 2461
note, and which was amended in 1996
by the Debt Collection Improvement Act
(Pub. L. 104-134, section 31001(s); 110
Stat. 1321-373), provides that each
Federal agency must adjust for inflation
any civil monetary penalties covered by
the Act that are assessed in connection
with violations that are incurred under
those statutes that the agency
administers. To this end, pursuant to
the Act, as amended by the Debt
Collection Improvement Act, the
responsible Federal agency was
required, by October 23, 1996, to make
an initial inflationary adjustment to any
civil monetary penalty covered by the
Act; and each agency was then required
to make these necessary inflationary
adjustments at least once every 4 years
thereafter.

The Act expressly exempts from its
coverage any penalties that Customs
may assess for violations that are
incurred under any provision of the
Tariff Act of 1930, as amended (19
U.S.C. 1202 et seq.). However, Customs
does administer two statutes that are
subject to the Act; and the penalties that
Customs may assess for violations of
these statutes have not previously been
adjusted for inflation as required by the
Act.
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Specifically, the two statutes
administered by Customs that are
subject to the Act are 46 U.S.C. App.
289 and 46 U.S.C. App. 316(a). Section
289 prohibits foreign vessels from
transporting passengers between ports
or places in the United States; the
penalty assessed under 46 U.S.C. App.
289 is $200 for every passenger
transported in violation of the statute
(§4.80(b)(2), Customs Regulations (19
CFR 4.80(b)(2))). Section 316(a)
prohibits certain vessels from towing
any vessel, other than a vessel in
distress, between ports or places in the
United States embraced within the
coastwise laws; the penalties assessed
for violations of 46 U.S.C. App. 316(a)
are a minimum of $250 to a maximum
of $1,000 per violation, plus $50 per ton
on the measurement of every vessel
towed in violation of the statute (§ 4.92,
Customs Regulations (19 CFR 4.92)).

Section 5 of the Act (28 U.S.C. 2461
note, section 5) provides that civil
monetary penalties must be adjusted
based upon the cost of living, either by
increasing the maximum civil monetary
penalty or by increasing the range of
minimum and maximum penalties for
each civil monetary penalty, as
appropriate. Any increase determined
under section 5 of the Act is to be
rounded to the nearest multiple of $10
in the case of penalties less than or
equal to $100, and multiples of $100 in
the case of penalties greater than $100
or less than or equal to $1,000.

In calculating the specific amount of
the adjustment to any civil monetary
penalty covered by the Act, section 5
required that the first such adjustment,
which was to be made by October 23,
1996, could not exceed 10 percent of the
penalty. Thereafter, in determining the
proper adjustment to any civil monetary
penalty covered by the Act, section 5
provides for a cost-of-living adjustment
that would be determined based on the
percentage by which the Consumer
Price Index (CPI) for the month of June
of the calendar year preceding the
adjustment exceeds the CPI for the
month of June of the calendar year in
which the amount of such civil
monetary penalty was last set or
adjusted pursuant to law.

Hence, consistent with the provisions
of Section 5 of the Act, as described, the
civil penalty for violating 46 U.S.C.
App. 289 is adjusted to $300 for every
passenger transported in violation of the
statute; and the civil penalties for
violating 46 U.S.C. App. 316(a) are
adjusted to a minimum of $350 and a
maximum of $1,100, plus $60 per ton on
the measurement of every vessel towed
in violation of the statute.

Accordingly, this document amends
§§4.80 and 4.92 of the Customs
Regulations (19 CFR 4.80 and 4.92) in
order to make the necessary inflation-
induced adjustments to the penalties
assessed for violations that are incurred
under 46 U.S.C. App. 289 and 46 U.S.C.
App. 316(a), as mandated by the Act.
Furthermore, the specific authority
citations for §§4.80 and 4.92 are revised
to add a reference to the codification of
the Act at 28 U.S.C. 2461 note.

Administrative Procedure Act, the
Regulatory Flexibility Act, and
Executive Order 12866

This final rule merely brings the
Customs Regulations into conformance
with the requirements of the Federal
Civil Penalties Inflation Adjustment Act
of 1990, as amended. As such, pursuant
to 5 U.S.C. 553(b)(B) of the
Administrative Procedure Act (APA),
prior notice and public procedure are
unnecessary in this case, and, pursuant
to 5 U.S.C. 553(d)(3) of the APA, a
delayed effective date is not required.
Since this document is not subject to the
notice and public procedure
requirements of 5 U.S.C. 553, it is not
subject to the provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Nor do these amendments meet
the criteria for a “‘significant regulatory
action” as specified in E.O. 12866.

List of Subjects in 19 CFR Part 4

Administrative practice and
procedure, Coastal zone, Inspection,
Passenger vessels, Penalties, Reporting
and recordkeeping requirements,
Vessels.

Amendments to the Regulations

Part 4, Customs Regulations (19 CFR
part 4), is amended as set forth below:

PART 4—VESSELS IN FOREIGN AND
DOMESTIC TRADES

1. The general authority citation for
part 4 continues, and the specific
authority citations for §§ 4.80 and 4.92
are revised, to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 66,
1431, 1433, 1624; 46 U.S.C. App. 3, 91;

* * * * *

Section 4.80 also issued under 28 U.S.C.
2461 note; 46 U.S.C. 12106; 46 U.S.C. App.
251, 289, 319, 802, 808, 883, 883—1;

* * * * *

Section 4.92 also issued under 28 U.S.C.

2461 note; 46 U.S.C. App. 316(a);

* * * * *

2. Section 4.80 is amended by revising
paragraph (b)(2) to read as follows:

§4.80 Vessels entitled to engage in
coastwise trade.
* * * * *

(b) Penalties for violating coastwise
laws. * * *

(2) The penalty imposed for the
unlawful transportation of passengers
between coastwise points is $300 for
each passenger so transported and
landed (46 U.S.C. App. 289, as adjusted
by the Federal Civil Penalties Inflation
Adjustment Act of 1990).

* * * * *

3. Section 4.92 is amended by revising
its second sentence to read as follows:

§4.92 Towing.

* * * The penalties for violation of
this provision are a fine of from $350 to
$1100 against the owner or master of the
towing vessel and a further penalty
against the towing vessel of $60 per ton
of the towed vessel (46 U.S.C. App.
316(a), as adjusted by the Federal Civil
Penalties Inflation Adjustment Act of
1990).

Robert C. Bonner,
Commissioner of Customs.

Approved: February 25, 2003.
Timothy E. Skud,
Deputy Assistant Secretary of the Treasury.
[FR Doc. 03-6754 Filed 3—20-03; 8:45 am]
BILLING CODE 4820-02-P

DEPARTMENT OF THE TREASURY

Customs Service

19 CFR Part 10
[T.D. 03—15]
RIN 1515-AD20

Trade Benefits Under the African
Growth and Opportunity Act

AGENCY: Customs Service, Department
of the Treasury.

ACTION: Interim regulations; solicitation
of comments.

SUMMARY: This document sets forth
interim amendments to those provisions
of the Customs Regulations that
implement the trade benefits for sub-
Saharan African countries contained in
the African Growth and Opportunity
Act (the AGOA). The interim regulatory
amendments involve the textile and
apparel provisions of the AGOA and in
part reflect changes made to those
statutory provisions by section 3108 of
the Trade Act of 2002. The specific
statutory changes addressed in this
document involve the amendment of
several provisions to clarify the status of
apparel articles assembled from knit-to-
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shape components, the inclusion of a
specific reference to apparel articles
formed on seamless knitting machines,
a change of the wool fiber diameter
specified in one provision, and the
addition of a new provision to cover
additional production scenarios
involving the United States and AGOA
beneficiary countries. This document
also includes a number of other changes
to the AGOA implementing regulations
to clarify a number of issues that arose
after their original publication.

DATES: Interim rule effective March 21,
2003; comments must be submitted by
May 20, 2003.

ADDRESSES: Written comments are to be
addressed to the U.S. Customs Service,
Office of Regulations and Rulings,
Attention: Regulations Branch, 1300
Pennsylvania Avenue NW., Washington,
DC 20229. Submitted comments may be
inspected at U.S. Customs Service, 799
9th Street NW., Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Operational issues: Robert Abels, Office
of Field Operations (202-927-1959).
Legal issues: Cynthia Reese, Office of
Regulations and Rulings (202-572—
8790).

SUPPLEMENTARY INFORMATION:
Background

The African Growth and Opportunity
Act

The African Growth and Opportunity
Act (the AGOA, Title I of Public Law
106—200, 114 Stat. 251) authorizes the
President to extend certain trade
benefits to designated countries in sub-
Saharan Africa. Section 112 of the
AGOA, codified at 19 U.S.C. 3721,
provides for the preferential treatment
of certain textile and apparel articles
from designated beneficiary countries.
The provisions of section 112 of the
AGOA are reflected for tariff purposes
in Subchapter XIX, Chapter 98,
Harmonized Tariff Schedule of the
United States (HTSUS).

Sections 10.211 through 10.217 of the
Customs Regulations (19 CFR 10.211
through 10.217) set forth the legal
requirements and procedures that apply
for purposes of obtaining preferential
treatment on textile and apparel articles
pursuant to section 112 of the AGOA.
Those regulations were adopted on an
interim basis in T.D. 00—67, published
in the Federal Register (65 FR 59668) on
October 5, 2000, and took effect on
October 1, 2000. Action to adopt those
interim regulations as a final rule was
withheld pending anticipated action on
the part of Congress to amend the
underlying statutory provisions.

Trade Act of 2002 Amendments

On August 6, 2002, the President
signed into law the Trade Act of 2002
(the “Act”), Public Law 107-210, 116
Stat. 933. Sections 3108(a) and (b) of the
Act amended section 112(b) of the
AGOA (19 U.S.C. 3721(b)) which
specifies the textile and apparel articles
to which preferential treatment applies
under the AGOA. The amendments
made by section 3108(a) of the Act to
section 112(b) of the AGOA were as
follows:

1. The article description in the
introductory text of paragraph (b)(1) was
amended to refer to apparel articles
“sewn or otherwise” assembled and to
include a reference to articles assembled
“from components knit-to-shape.” The
amended statutory text reads as follows:

Apparel articles sewn or otherwise
assembled in one or more beneficiary sub-
Saharan African countries from fabrics
wholly formed and cut, or from components
knit-to-shape, in the United States from yarns
wholly formed in the United States,
(including fabrics not formed from yarns, if
such fabrics are classifiable under heading
5602 or 5603 of the Harmonized Tariff
Schedule of the United States and are wholly
formed and cut in the United States) that are

* % %

2. The article description in paragraph
(b)(2) was reorganized in order to
accommodate the addition of references
to apparel articles “‘sewn or otherwise”
assembled and to apparel articles
assembled ““from components knit-to-
shape in the United States from yarns
wholly formed in the United States.”
The amended statutory text reads as
follows:

Apparel articles sewn or otherwise
assembled in one or more beneficiary sub-
Saharan African countries with thread
formed in the United States from fabrics
wholly formed in the United States and cut
in one or more beneficiary sub-Saharan
African countries from yarns wholly formed
in the United States, or from components
knit-to-shape in the United States from yarns
wholly formed in the United States, or both
(including fabrics not formed from yarns, if
such fabrics are classifiable under heading
5602 or 5603 of the Harmonized Tariff
Schedule of the United States and are wholly
formed in the United States).

3. The article description in the
introductory text of paragraph (b)(3) was
amended by removing the words “and
cut” after “wholly formed” within the
parenthetical phrase, by adding a
reference to articles assembled “‘from
components knit-to-shape in one or
more beneficiary sub-Saharan African
countries from yarns originating either
in the United States or one or more
beneficiary sub-Saharan African
countries,” and by adding a reference to

“apparel articles wholly formed on
seamless knitting machines in a
beneficiary sub-Saharan African country
from yarns originating either in the
United States or one or more beneficiary
sub-Saharan African countries.” The
amended statutory text reads as

follows:

Apparel articles wholly assembled in one
or more beneficiary sub-Saharan African
countries from fabric wholly formed in one
or more beneficiary sub-Saharan African
countries from yarns originating either in the
United States or one or more beneficiary sub-
Saharan African countries (including fabrics
not formed from yarns, if such fabrics are
classified under heading 5602 or 5603 of the
Harmonized Tariff Schedule of the United
States and are wholly formed in one or more
beneficiary sub-Saharan African countries),
or from components knit-to-shape in one or
more beneficiary sub-Saharan African
countries from yarns originating either in the
United States or one or more beneficiary sub-
Saharan African countries, or apparel articles
wholly formed on seamless knitting
machines in a beneficiary sub-Saharan
African country from yarns originating either
in the United States or one or more
beneficiary sub-Saharan African countries,
subject to the following:

4. The article description in paragraph
(b)(3)(B)(i), which sets forth a special
rule for lesser developed beneficiary
sub-Saharan African countries, was
amended to refer to preferential
treatment “under this paragraph,” to
refer to apparel articles wholly
assembled ““or knit-to-shape and wholly
assembled, or both,” and to refer to
preferential treatment regardless of the
country of origin of the fabric “or the
yarn.” The amended statutory text reads
as follows:

Subject to subparagraph (A), preferential
treatment under this paragraph shall be
extended through September 30, 2004, for
apparel articles wholly assembled, or knit-to-
shape and wholly assembled, or both, in one
or more lesser developed beneficiary sub-
Saharan African countries regardless of the
country of origin of the fabric or the yarn
used to make such articles.

5. The definition of “lesser developed
beneficiary sub-Saharan African
country” in paragraph (b)(3)(B)(ii) was
amended by replacing the reference to
the World Bank with a reference to the
International Bank for Reconstruction
and Development and by the addition of
separate subparagraph references to
Botswana and Namibia. The latter
amendment in effect removes those two
countries from the maximum per capita
gross national product standard that
applies to other countries covered by
the definition. Neither of these changes
affects the AGOA implementing
regulations.
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6. In paragraph (b)(4)(B), the reference
to wool measuring “18.5” microns in
diameter or finer was amended to read
“21.5” microns in diameter or finer.

7. Finally, a new paragraph (b)(7) was
added to cover hybrid operations, that
is, combinations of various production
scenarios described in other paragraphs
under section 112(b). This new
provision reads as follows:

Apparel articles sewn or otherwise
assembled in one or more beneficiary sub-
Saharan African countries with thread
formed in the United States from components
cut in the United States and one or more
beneficiary sub-Saharan African countries
from fabric wholly formed in the United
States from yarns wholly formed in the
United States, or from components knit-to-
shape in the United States and one or more
beneficiary sub-Saharan African countries
from yarns wholly formed in the United
States, or both (including fabrics not formed
from yarns, if such fabrics are classifiable
under heading 5602 or 5603 of the
Harmonized Tariff Schedule of the United
States).

Section 3108(b) of the Act amended
section 112(b) of the AGOA by
increasing the applicable percentage
used for determining the quantitative
limits that apply to apparel articles
entitled to preferential treatment under
paragraph (b)(3). This change does not
affect the AGOA implementing
regulations.

On November 13, 2002, the President
signed Proclamation 7626 (published in
the Federal Register at 67 FR 69459 on
November 18, 2002) which, among other
things, in Annex II sets forth
modifications to the HTSUS to
implement the changes to section 112(b)
of the AGOA made by section 3108 of
the Act. The Proclamation provides that
the HTSUS modifications that
implement the changes made by section
3108(a) of the Act are effective with
respect to eligible articles entered, or
withdrawn from warehouse for
consumption, on or after August 6,
2002. The Proclamation further provides
that the HTSUS modifications that
implement the change to the applicable
quantitative limit percentage made by
section 3108(b) of the Act are effective
with respect to eligible articles entered,
or withdrawn from warehouse for
consumption, on or after October 1,
2002.

Changes to the Interim Regulatory Texts

As a consequence of the statutory
changes described above and as a result
of the modifications to the HTSUS made
by Proclamation 7626, the interim
AGOA implementing regulations
published in T.D. 00-67 no longer fully
reflect the current state of the law. In

addition, following publication of those
interim regulations, a number of other
issues came to the attention of Customs
that warrant clarification in the AGOA
implementing regulations. Accordingly,
this document sets forth interim
amendments to the AGOA
implementing regulations, with
provision for public comment on those
changes, to reflect the amendments to
the statute mentioned above and to
clarify or otherwise improve those
previously published regulations. It is
the intention of Customs, after the close
of the public comment period
prescribed in this document, to publish
one document that (1) addresses both
the comments submitted on the interim
regulations published in T.D. 00-67 and
the comments submitted on the interim
regulations set forth in this document
and (2) adopts, as a final rule, the AGOA
implementing regulations contained in
the two interim rule documents with
any additional changes as may be
appropriate based on issues raised in
the submitted public comments. The
interim regulatory changes contained in
this document are discussed below.

Amendments To Reflect the Statutory
Changes

The interim regulatory amendments
set forth in this document that are in
response to the statutory changes made
to section 112(b) of the AGOA by
section 3108 of the Act are as follows:

1.In §10.212, a new definition
covering knit-to-shape components is
added to reflect the inclusion of
references to “‘components knit-to-
shape” in paragraphs (b)(1), (b)(2),
(b)(3), and (b)(7) of the statute. Also, as
a consequence of the addition of this
new definition, the interim definition of
“knit-to-shape” is recast as a definition
covering knit-to-shape articles but
without any other change to the
wording of the definition.

2.In §10.212, a new definition of
“wholly formed on seamless knitting
machines” is added to clarify the
meaning of this expression as used in
the amended text of paragraph (b)(3) of
the statute (§ 10.213(a)(4) of the
regulatory texts).

3.In §10.213, paragraphs (a)(1) and
(a)(2) are revised to conform to the
amendment of the product description
in the introductory text of paragraph
(b)(1) of the statute.

4.In §10.213, paragraph (a)(3) is
revised to conform to the amendment of
the product description in paragraph
(b)(2) of the statute.

5.In §10.213, paragraph (a)(4) is
revised to conform to the amendment of
the product description in the

introductory text of paragraph (b)(3) of
the statute.

6. In §10.213, paragraph (a)(5) is
revised to conform to the amendment of
the product description that applies to
lesser developed beneficiary countries
in paragraph (b)(3)(B)(i) of the statute.

7.1In §10.213, the reference to “18.5”
microns in paragraph (a)(7) is changed
to read ““21.5” microns to reflect the
amendment made to paragraph (b)(4)(B)
of the statute.

8.In §10.213, a new paragraph (a)(11)
is added to cover the hybrid operations
described in new paragraph (b)(7) of the
statute.

9. Finally, the preference group
descriptions on the Certificate of Origin
set forth under paragraph (b) of § 10.214
are revised to reflect the amended
product descriptions in the statute and
to include a reference to articles covered
by new paragraph (b)(7) of the statute
and paragraph (a)(11) of § 10.213.

Other Amendments

In addition to the regulatory
amendments described above that result
from the changes made to section 112(b)
of the AGOA by section 3108 of the Act,
Customs has included in this document
a number of other changes to the interim
regulations published in T.D. 00-67.
These additional changes, which are
intended to clarify or otherwise improve
the interim regulatory texts, are as
follows:

1. In the definition of “wholly
formed” as it relates to yarn in the
interim regulations, Customs failed to
provide for textile strip of headings
5404 and 5405, HTSUS. Textile strip of
headings 5404 and 5405, HTSUS, may
be formed by extrusion, similar to the
formation of filaments, or may be
formed by slitting plastic film or sheet.
With regard to what may be considered
to be a yarn, Customs notes that “yarn”
is defined in the Dictionary of Fiber &
Textile Technology (KoSa, 1999), at 222,
as follows: ““A generic term for a
continuous strand of textile fibers,
filaments, or material in a form suitable
for knitting, weaving, or otherwise
intertwining to form a textile fabric.
Yarn occurs in the following forms: (1)
A number of fibers twisted together
(spun yarn), (2) a number of filaments
laid together without twist (a zero-twist
yarn), (3) a number of filaments laid
together with a degree of twist, (4) a
single filament with or without twist (a
monofilament), or (5) a narrow strip of
material, such as paper, plastic film, or
metal foil, with or without twist,
intended for use in a textile
construction.” The identical definition
is found in Dictionary of Fiber & Textile
Technology (Hoechst Celanese, 1990) at
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181. There is nothing to indicate that
Congress intended textile strip to be
excluded from use in the AGOA, and
Customs believes the term “yarn” may
be understood to include that type of
material. Accordingly, this document
revises the §10.212 definition of
“wholly formed” as it relates to yarn to
include a reference to textile strip. In
addition, this document divides that
definition of “wholly formed” into two
definitions, one with reference to
wholly formed fabrics and the other
with reference to wholly formed yarns
(and the latter definition is further
corrected by removing the words “and
thread” to reflect the fact that the statute
and regulations do not use the word
“wholly” in the context of thread
formation); Customs believes that this
approach will better clarify that there
are distinct contexts in which “wholly
formed” is used in the statute and
regulations, which now also include the
new seamless knitting machine context
referred to above. Finally, at the end of
the “wholly formed fabrics” definition,
the words “in a single country” are
replaced by “in the United States or in
one or more beneficiary countries” in
order to reflect the fact that fabric may
be wholly formed in more than one
beneficiary country in the case of
articles covered by section 112(b)(3) of
the AGOA and §10.213(a)(4) of the
regulatory texts.

2. As noted above, quantitative limits
apply for preferential treatment
purposes in the case of articles covered
by section 112(b)(3) of the AGOA which
is reflected in §10.213(a)(4) and (5) of
the regulatory texts. Those quantitative
limit provisions are set forth in U.S.
Note 2 to Subchapter XIX of Chapter 98,
HTSUS, which requires the Committee
for the Implementation of Textile
Agreements to publish in the Federal
Register the applicable aggregate
quantity of imports allowed for each 12-
month period. Customs believes that it
would be helpful for a reader of the
regulatory texts to know that those
quantitative limits apply to the subject
products. Accordingly, revised
paragraphs (a)(4) and (a)(5) of §10.213
as set forth in this document also
include appropriate references to the
quantitative limit provisions of U.S.
Note 2 to Subchapter XIX of Chapter 98,
HTSUS.

3. Section 112(b)(5)(A) of the AGOA,
which is reflected in §10.213(a)(8) of
the regulatory texts, covers apparel
articles that are constructed of either
fabrics or yarns that are considered to be
in “short supply” for purposes of Annex
401 of the NAFTA (that is, the fabrics
or yarns are not required to be
originating within the meaning of the

NAFTA, if those fabrics or yarns
undergo the specified tariff shift for that
article and that article meets all other
applicable requirements for an
originating good). For example, sweaters
of wool classified under subheading
6110.11.00 of the HTSUS that are knit
to shape in a NAFTA country from 40
percent non-originating silk yarn and 60
percent originating wool yarn may
qualify as originating goods because a
tariff shift from silk yarn is allowed by
the applicable tariff shift rule, but
sweaters knit to shape from 40 percent
originating silk yarn and 60 percent
non-originating wool yarn will not
qualify as originating goods because the
non-originating wool yarn is classified
under a heading (5106) from which a
tariff shift is not allowed. Customs notes
that the corresponding HTSUS
provision (subheading 9819.11.21)
contains a more explanatory description
of the Annex 401 short supply rule; the
regulatory text is revised in this
document to conform to the approach
used in the HTSUS provision. Customs
further notes that the same short supply
language appears within the textile
provisions of the United States-
Caribbean Basin Trade Partnership Act
(the CBTPA) and the Andean Trade
Promotion and Drug Eradication Act
(the ATPDEA), and in those contexts the
short supply provision can only be
interpreted to not apply to brassieres
classifiable under subheading 6212.10
of the HTSUS because applying it
would render meaningless the extensive
provisions on brassieres in those Acts.
Consequently, Customs has decided that
the short supply provision does not
apply to brassieres under the CBTPA
and ATPDEA and that the same
interpretation must apply for purposes
of the AGOA. Customs notes in this
regard that the NAFTA Annex 401 rule
for articles classified in subheading
6212.10 of the HTSUS requires only the
performance of certain specified
production processes (that is, “both cut
(or knit to shape) and sewn or otherwise
assembled in the territory of one or
more of the NAFTA parties”) and
includes no requirements regarding the
source of the fabrics or yarns. There is
little logic in applying the short supply
provision to a product where the
NAFTA rule makes no mention of
excluded materials. Thus, Customs
believes that brassieres of subheading
6212.10, HTSUS, are not covered by
section 112(b)(5)(A) of the AGOA and
§10.213(a)(8) of the regulations. The
revised text of § 10.213(a)(8) set forth in
this document therefore also includes
appropriate exclusionary language to
reflect this interpretation.

4. With reference to the findings,
trimmings and interlinings provisions
under § 10.213(b)(1), Customs believes
that it would be useful to specify in the
regulatory texts an appropriate basis for
determining the “cost” of the
components and the “value” of the
findings and trimmings and interlinings.
Customs further believes that the
standard should be based on the
regulations that apply to components
and materials under subheading
9802.00.80, HTSUS (in particular, 19
CFR 10.17), and under the GSP (in
particular, 19 CFR 10.177(c)).
Accordingly, this document adds a new
subparagraph (2) to § 10.213(b) to
address this point and redesignates
former subparagraph (2) of the interim
regulatory texts as subparagraph (3).

5. In addition to the modification of
the preference group descriptions on the
Textile Certificate of Origin set forth
under §10.214(b) as discussed above,
the format of the Certificate is modified
and some of the blocks are moved and
renumbered, solely for purposes of
clarity. The instructions for completion
of the Certificate in paragraph (c) of
§10.214 are also revised to reflect the
changes made to the Certificate and to
provide additional clarification
regarding its completion, including
provision for signature by an exporter’s
authorized agent having knowledge of
the relevant facts.

6. In the case of articles described in
§10.213(a)(1), interim § 10.215(a)
provided for the inclusion of the symbol
“D” as a prefix to the applicable Chapter
98, HTSUS, subheading (that is
subheading 9802.00.80) as the means for
making the required written declaration
on the entry documentation. This
procedure was adopted because,
contrary to the case of the other articles
described in § 10.213(a), no unique
HTSUS subheading had been identified
for the articles covered by § 10.213(a)(1)
when the interim regulations were
published. A unique HTSUS
subheading now exists for those articles
(that is, subheading 9802.00.8042).
Accordingly, § 10.215(a) is revised in
this document to prescribe the same
entry documentation declaration
procedure for all articles described in
§10.213, that is, inclusion of the HTSUS
Chapter 98 subheading under which the
article is classified.

7.In §10.216(b)(4)(ii), the cross-
reference to “§10.214(c)(14)” is changed
to read “§10.214(c)(15)” to reflect the
addition of the provision regarding
signature by the exporter or the
exporter’s authorized agent.

8. Finally, in § 10.217(a)(2) and (a)(3),
the words “in a beneficiary country” are
removed in recognition of the fact that
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verification of documentation and other
information regarding country of origin
and verification of evidence regarding
the use of U.S. materials might take
place outside a beneficiary country, for
example, within the United States.

Comments

Before adopting these interim
regulations as a final rule, consideration
will be given to any written comments
timely submitted to Customs, including
comments on the clarity of this interim
rule and how it may be made easier to
understand. Comments submitted will
be available for public inspection in
accordance with the Freedom of
Information Act (5 U.S.C. 552), §1.5 of
the Treasury Department Regulations
(31 CFR 1.5), and §103.11(b) of the
Customs Regulations (19 CFR
103.11(b)), on regular business days
between the hours of 9 a.m. and 4:30
p.m. at the Office of Regulations and
Rulings, U.S. Customs Service, 799 9th
Street, NW., Washington, DC.
Arrangements to inspect submitted
comments should be made in advance
by calling Mr. Joseph Clark at (202) 572—
8768.

Inapplicability of Notice and Delayed
Effective Date Requirements and the
Regulatory Flexibility Act

Pursuant to the provisions of 5 U.S.C.
553(b)(B), Customs has determined that
prior public notice and comment
procedures on these regulations are
unnecessary and contrary to the public
interest. The regulatory changes provide
trade benefits to the importing public, in
some cases implement direct statutory
mandates, and are necessary to carry out
the preferential treatment and United
States tariff changes proclaimed by the
President under the African Growth and
Opportunity Act. For the same reasons,
pursuant to the provisions of 5 U.S.C.
553(d)(1) and (3), Customs finds that
there is good cause for dispensing with
a delayed effective date. Because no
notice of proposed rulemaking is
required for interim regulations, the
provisions of the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.) do not apply.

Executive Order 12866

This document does not meet the
criteria for a “‘significant regulatory
action” as specified in E.O. 12866.

Paperwork Reduction Act

The collection of information
contained in this interim rule has
previously been reviewed and approved
by the Office of Management and
Budget (OMB) in accordance with the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501

et seq.) under OMB control number
1515-0224.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number.

Drafting Information

The principal author of this document
was Francis W. Foote, Office of
Regulations and Rulings, U.S. Customs
Service. However, personnel from other
offices participated in its development.

List of Subjects in 19 CFR Part 10

Assembly, Bonds, Customs duties and
inspection, Exports, Imports, Preference
programs, Reporting and recordkeeping
requirements, Trade agreements.

Amendments to the Regulations

For the reasons set forth in the
preamble, part 10 of the Customs
Regulations (19 CFR part 10) is
amended as set forth below.

PART 10—ARTICLES CONDITIONALLY
FREE, SUBJECT TO A REDUCED
RATE, ETC.

1. The authority citation for part 10
continues to read in part as follows:

Authority: 19 U.S.C. 66, 1202 (General
Note 23, Harmonized Tariff Schedule of the
United States (HTSUS)), 1321, 1481, 1484,
1498, 1508, 1623, 1624, 3314;

* * * * *

Sections 10.211 through 10.217 also issued
under 19 U.S.C. 3721;

* * * * *

2.In §10.212, the definition of “knit-
to-shape” and the definition of “wholly
formed” are removed and new
definitions of “knit-to-shape articles”
and “‘knit-to-shape components” and
“wholly formed fabrics’”” and “wholly
formed on seamless knitting machines”
and “wholly formed yarns” are added in
appropriate alphabetical order to read as
follows:

§10.212 Definitions.
* * * * *

Knit-to-shape articles. “Knit-to-
shape,” when used with reference to
sweaters or other apparel articles, means
any apparel article of which 50 percent
or more of the exterior surface area is
formed by major parts that have been
knitted or crocheted directly to the
shape used in the apparel article, with
no consideration being given to patch
pockets, appliques, or the like. Minor
cutting, trimming, or sewing of those
major parts will not affect the
determination of whether an apparel
article is “knit-to-shape.”

Knit-to-shape components. “Knit-to-
shape,” when used with reference to

textile components, means components
that are knitted or crocheted from a yarn
directly to a specific shape containing a
self-start edge. Minor cutting or
trimming will not affect the
determination of whether a component
is “knit-to-shape.”

* * * * *

Wholly formed fabrics. “Wholly
formed,” when used with reference to
fabric(s), means that all of the
production processes, starting with
polymers, fibers, filaments, textile
strips, yarns, twine, cordage, rope, or
strips of fabric and ending with a fabric
by a weaving, knitting, needling, tufting,
felting, entangling or other process, took
place in the United States or in one or
more beneficiary countries.

Wholly formed on seamless knitting
machines. “Wholly formed on seamless
knitting machines,” when used to
describe apparel articles, has reference
to a process that created a knit-to-shape
apparel article by feeding yarn(s) into a
knitting machine to result in that article.
When taken from the knitting machine,
an apparel article created by this
process either is in its final form or
requires only minor cutting or trimming
or the addition of minor components or
parts such as patch pockets, appliques,
capping, or elastic strip.

Wholly formed yarns. “Wholly
formed,” when used with reference to
yarns, means that all of the production
processes, starting with the extrusion of
filament, strip, film, or sheet and
including slitting a film or sheet into
strip, or the spinning of all fibers into
yarn, or both, and ending with a yarn or
plied yarn, took place in a single
country.

3.In §10.213:

a. Paragraphs (a)(1) through (a)(5) are
revised;

b. Paragraph (a)(7) is amended by
removing the words “18.5 microns” and
adding, in their place, the words “21.5
microns’’;

c. Paragraph (a)(8) is revised;

d. A new paragraph (a)(11) is added;
and

e. Paragraph (b)(2) is redesignated as
paragraph (b)(3) and a new paragraph
(b)(2) is added.

The revisions and additions read as
follows:

§10.213 Articles eligible for preferential
treatment.

(a) * *x %

(1) Apparel articles sewn or otherwise
assembled in one or more beneficiary
countries from fabrics wholly formed
and cut, or from components knit-to-
shape, in the United States, from yarns
wholly formed in the United States,
(including fabrics not formed from
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yarns, if those fabrics are classifiable
under heading 5602 or 5603 of the
HTSUS and are wholly formed and cut
in the United States) that are entered
under subheading 9802.00.80 of the
HTSUS;

(2) Apparel articles sewn or otherwise
assembled in one or more beneficiary
countries from fabrics wholly formed
and cut, or from components knit-to-
shape, in the United States, from yarns
wholly formed in the United States,
(including fabrics not formed from
yarns, if those fabrics are classifiable
under heading 5602 or 5603 of the
HTSUS and are wholly formed and cut
in the United States) that are entered
under Chapter 61 or 62 of the HTSUS,
if, after that assembly, the articles would
have qualified for entry under
subheading 9802.00.80 of the HTSUS
but for the fact that the articles were
embroidered or subjected to stone-
washing, enzyme-washing, acid
washing, perma-pressing, oven-baking,
bleaching, garment-dyeing, screen
printing, or other similar processes in a
beneficiary country;

(3) Apparel articles sewn or otherwise
assembled in one or more beneficiary
countries with thread formed in the
United States from fabrics wholly
formed in the United States and cut in
one or more beneficiary countries from
yarns wholly formed in the United
States, or from components knit-to-
shape in the United States from yarns
wholly formed in the United States, or
both (including fabrics not formed from
yarns, if those fabrics are classifiable
under heading 5602 or 5603 of the
HTSUS and are wholly formed in the
United States).

(4) Apparel articles wholly assembled
in one or more beneficiary countries
from fabric wholly formed in one or
more beneficiary countries from yarns
originating either in the United States or
one or more beneficiary countries
(including fabrics not formed from
yarns, if those fabrics are classified
under heading 5602 or 5603 of the
HTSUS and are wholly formed in one or
more beneficiary countries), or from
components knit-to-shape in one or
more beneficiary countries from yarns

originating either in the United States or
in one or more beneficiary countries, or
apparel articles wholly formed on
seamless knitting machines in a
beneficiary country from yarns
originating either in the United States or
in one or more beneficiary countries,
subject to the applicable quantitative
limit published in the Federal Register
pursuant to U.S. Note 2, Subchapter
XIX, Chapter 98, HTSUS;

(5) Apparel articles wholly assembled,
or knit-to-shape and wholly assembled,
or both, in one or more lesser developed
beneficiary countries regardless of the
country of origin of the fabric or the
yarn used to make the articles, subject
to the applicable quantitative limit
published in the Federal Register
pursuant to U.S. Note 2, Subchapter
XIX, Chapter 98, HTSUS;

* * * * *

(8) Apparel articles, other than
brassieres classifiable under subheading
6212.10, HTSUS, that are both cut (or
knit-to-shape) and sewn or otherwise
assembled in one or more beneficiary
countries, from fabrics or yarn that is
not formed in the United States or a
beneficiary country, provided that
apparel articles of those fabrics or yarn
would be considered an originating
good under General Note 12(t), HTSUS,
if the apparel articles had been imported

directly from Canada or Mexico;
* * * * *

(11) Apparel articles sewn or
otherwise assembled in one or more
beneficiary countries with thread
formed in the United States:

(i) From components cut in the
United States and in one or more
beneficiary countries from fabric wholly
formed in the United States from yarns
wholly formed in the United States
(including fabrics not formed from
yarns, if those fabrics are classifiable
under heading 5602 or 5603 of the
HTSUS);

(ii) From components knit-to-shape in
the United States and one or more
beneficiary countries from yarns wholly
formed in the United States; or

(iii) From any combination of two or
more of the cutting or knitting-to-shape

operations described in paragraph
(a)(11)(i) or paragraph (a)(11)(ii) of this
section.

(b) L

(2) “Cost”and “value” defined. The
“cost” of components and the “value”
of findings and trimmings or
interlinings referred to in paragraph
(b)(1) of this section means:

(i) The price of the components,
findings and trimmings, or interlinings
when last purchased, f.o.b. port of
exportation, as set out in the invoice or
other commercial documents, or, if the
price is other than f.o.b. port of
exportation:

(A) The price as set out in the invoice
or other commercial documents
adjusted to arrive at an f.o.b. port of
exportation price; or

(B) If no exportation to a beneficiary
country is involved, the price as set out
in the invoice or other commercial
documents, less the freight, insurance,
packing and other costs incurred in
transporting the components, findings
and trimmings, or interlinings to the
place of production if included in that
price; or

(ii) If the price cannot be determined
under paragraph (b)(2)(i) of this section
or if Customs finds that price to be
unreasonable, all reasonable expenses
incurred in the growth, production,
manufacture, or other processing of the
components, findings and trimmings, or
interlinings, including the cost or value
of materials and general expenses, plus
a reasonable amount for profit, and the
freight, insurance, packing, and other
costs, if any, incurred in transporting
the components, findings and
trimmings, or interlinings to the port of
exportation.

* * * * *

4.In §10.214, paragraphs (b) and (c)
are revised to reads as follows:

§10.214 Certificate of Origin.

* * * * *

(b) Form of Certificate. The Certificate
of Origin referred to in paragraph (a) of
this section must be in the following
format:

BILLING CODE 4820-02-P
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African Growth and Opportunity Act
Textile Certificate of Origin

1. Exporter Name and Address: 3. Importer Name and Address:

2. Producer Name and Address: 4. Preference Group:

5. Description of Article:

Group | Each description below is only a summary of the cited CFR provision. 19 CFR

Apparel assembled from U.S. fabrics and/or knit-to-shape components, from 10.213(a)(1)

1-A U.S. yams. All fabric must be cut in the United States.

Apparel assembled from U.S. fabrics and/or knit-to-shape components, from
U.S. yarns. All fabric must be cut in the United States. After assembly, the
2B apparel is embroidered or subject to stone-washing, enzyme-washing, acid 10.213(a)(2)
washing, perma-pressing, oven-baking, bleaching, garment-dyeing, screen
printing, or other similar processes.

Apparel assembled from U.S. fabrics and/or U.S. knit-to-shape components 10.213(a)(3)
and/or U.S. and beneficiary country knit-to-shape components, from U.S. or.

yarns and sewing thread. The U.S. fabrics may be cut in beneficiary countries 10.213(a)(11)
or in beneficiary countries and the United States. )

3-C

Apparel assembled from beneficiary country fabrics and/or knit-to-shape
4-D components, from yams originating in the United States and/or one or more 10.213(a)(4)
beneficiary countries.

Apparel assembled or knit-to-shape and assembled, or both, in one or more

5-E lesser developed beneficiary countries regardless of the country of origin of 10.213(a)5)
the fabric or the yarn used to make such articles.
6-F Knit-to-shape sweaters in chief weight of cashmere. 10.213(a)(6)
Knit-to-shape sweaters 50 percent or more by weight of wool measuring 21.5
7-G microns in SEameter or ﬁnes Y X ¥ 10.213(a)(7)
Apparel assembled from fabrics or yarns considered in short supply in the 10.213(a)(8)
8-H NAFTA, or designated as not available in commercial quantities in the United or
States. 10.213(a)(9)
94 Handloomed fabrics, handmade articles made of handloomed fabrics, or 10.213(a)(10)
textile folklore articles — as defined in bilateral consultations. ’
6. U.S./African Fabric Producer Name and 7. U.S./African Yarn Producer Name and
Address: Address:

8. U.S. Thread Producer Name and Address:

9. Handloomed, Handmade, or Folklore Article: 10. Name of Short Supply or Designated Fabric
or Yarn:

| certify that the information on this document is complete and accurate and | assume the responsibility
for proving such representations. | understand that | am liable for any false statements or material
omissions made on or in connection with this document. | agree to maintain, and present upon request,
documentation necessary to support this certificate.

11. Authorized Signature: 12. Company:

13. Name: (Print or Type) 14. Title:

15. Date: (DD/MM/YY) | 16. Blanket Period 17. Telephone:
From: To: Facsimile:

BILLING CODE 4820-02-C
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(c) Preparation of Certificate. The
following rules will apply for purposes
of completing the Certificate of Origin
set forth in paragraph (b) of this section:

(1) Blocks 1 through 5 pertain only to
the final article exported to the United
States for which preferential treatment
may be claimed;

(2) Block 1 should state the legal
name and address (including country) of
the exporter;

(3) Block 2 should state the legal
name and address (including country) of
the producer. If there is more than one
producer, attach a list stating the legal
name and address (including country) of
all additional producers. If this
information is confidential, it is
acceptable to state “available to
Customs upon request” in block 2. If the
producer and the exporter are the same,
state ‘““same” in block 2;

(4) Block 3 should state the legal
name and address (including country) of
the importer;

(5) In block 4, insert the number and/
or letter that identifies the preference
group which applies to the article
according to the description contained
in the CFR provision cited on the
Certificate for that group;

(6) Block 5 should provide a full
description of each article. The
description should be sufficient to relate
it to the invoice description and to the
description of the article in the
international Harmonized System.
Include the invoice number as shown
on the commercial invoice or, if the
invoice number is not known, include
another unique reference number such
as the shipping order number;

(7) Blocks 6 through 10 must be
completed only when the block in
question calls for information that is
relevant to the preference group
identified in block 4;

(8) Block 6 should state the legal
name and address (including country) of
the fabric producer;

(9) Block 7 should state the legal
name and address (including country) of
the yarn producer;

(10) Block 8 should state the legal
name and address (including country) of
the thread producer;

(11) Block 9 should state the name of
the folklore article or should state that
the article is handloomed or handmade;

(12) Block 10 should be completed
only when the preference group
identifier “8” and/or “H” is inserted in
block 4 and should state the name of the
fabric or yarn that is in short supply in
the NAFTA or that has been designated
as not available in commercial
quantities in the United States;

(13) Block 11 must contain the
signature of the exporter or of the

exporter’s authorized agent having
knowledge of the relevant facts;

(14) Block 15 should reflect the date
on which the Certificate was completed
and signed;

(15) Block 16 should be completed if
the Certificate is intended to cover
multiple shipments of identical articles
as described in block 5 that are
imported into the United States during
a specified period of up to one year (see
§10.216(b)(4)(ii)). The “from” date is
the date on which the Certificate
became applicable to the article covered
by the blanket Certificate (this date may
be prior to the date reflected in block
15). The “to” date is the date on which
the blanket period expires;

(16) The telephone and facsimile
numbers included in block 17 should be
those at which the person who signed
the Certificate may be contacted; and

(17) The Certificate may be printed
and reproduced locally. If more space is
needed to complete the Certificate,
attach a continuation sheet.

5.In §10.215, paragraph (a) is revised
to read as follows:

§10.215 Filing of claim for preferential
treatment.

(a) Declaration. In connection with a
claim for preferential treatment for a
textile or apparel article described in
§10.213, the importer must make a
written declaration that the article
qualifies for that treatment. The
inclusion on the entry summary, or
equivalent documentation, of the
subheading within Chapter 98 of the
HTSUS under which the article is
classified will constitute the written
declaration. Except in any of the
circumstances described in
§10.216(d)(1), the declaration required
under this paragraph must be based on
an original Certificate of Origin that has
been completed and properly executed
in accordance with § 10.214, that covers
the article being imported, and that is in
the possession of the importer.

* * * * *

§10.216 [Amended]

6.In §10.216, the second sentence of
paragraph (b)(4)(ii) is amended by
removing the reference ““§ 10.214(c)(14)”
and adding, in its place, the reference
“§10.214(c)(15)”.

§10.217 [Amended]

7.1In §10.217, paragraphs (a)(2) and
(a)(3) are amended by removing the
words “in a beneficiary country”.

Robert C. Bonner,
Commissioner of Customs.

Approved: February 25, 2003.
Timothy E. Skud,
Deputy Assistant Secretary of the Treasury.
[FR Doc. 03-6760 Filed 3—20-03; 8:45 am]
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Trade Benefits Under the Caribbean
Basin Economic Recovery Act

AGENCY: Customs Service, Department
of the Treasury.

ACTION: Interim regulations; solicitation
of comments.

SUMMARY: This document sets forth
interim amendments to those provisions
of the Customs Regulations that
implement the trade benefits for
Caribbean Basin countries contained in
section 213(b) of the Caribbean Basin
Economic Recovery Act (the CBERA).
The interim regulatory amendments
involve the textile and apparel
provisions of section 213(b) and in part
reflect changes made to those statutory
provisions by section 3107 of the Trade
Act of 2002. The specific statutory
changes addressed in this document
involve the amendment of several
provisions to clarify the status of
apparel articles assembled from knit-to-
shape components, the addition of
language requiring any dyeing, printing,
and finishing of certain fabrics to be
done in the United States, the inclusion
of exception language in the brassieres
provision regarding articles entered
under other CBERA apparel provisions,
the addition of a provision permitting
the dyeing, printing, and finishing of
thread in the Caribbean region, and the
addition of a new provision to cover
additional production scenarios
involving the United States and the
Caribbean region. This document also
includes a number of other changes to
the CBERA textile and apparel
implementing regulations to clarify a
number of issues that arose after their
original publication.

DATES: Interim rule effective March 21,
2003; comments must be submitted by
May 20, 2003.



13828

Federal Register/Vol.

68, No. 55/Friday, March 21, 2003 /Rules and Regulations

ADDRESSES: Written comments are to be
addressed to the U.S. Customs Service,
Office of Regulations and Rulings,
Attention: Regulations Branch, 1300
Pennsylvania Avenue, NW.,
Washington, DC 20229. Submitted
comments may be inspected at U.S.
Customs Service, 799 9th Street, NW.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Operational issues: Robert Abels, Office
of Field Operations (202—-927-1959).
Legal issues: Cynthia Reese, Office of
Regulations and Rulings (202-572—
8790).

SUPPLEMENTARY INFORMATION:
Background

Textile and Apparel Articles Under the
Caribbean Basin Economic Recovery Act

The Caribbean Basin Economic
Recovery Act (the CBERA, also referred
to as the Caribbean Basin Initiative, or
CBI, statute, codified at 19 U.S.C. 2701-
2707) instituted a duty preference
program that applies to exports of goods
from those Caribbean Basin countries
that have been designated by the
President as program beneficiaries. On
May 18, 2000, the President signed into
law the Trade and Development Act of
2000, Public Law 106-200, 114 Stat.
251, which included as Title II the
United States-Caribbean Basin Trade
Partnership Act, or CBTPA. The CBTPA
provisions included section 211 which
amended section 213(b) of the CBERA
(19 U.S.C. 2703(b)) in order to, among
other things, provide in new paragraph
(2) for the preferential treatment of
certain textile and apparel articles,
specified in subparagraph (A), that had
previously been excluded from the CBI
duty-free program. The preferential
treatment for those textile and apparel
articles under paragraph (2)(A) of
section 213(b) involves not only duty-
free treatment but also entry in the
United States free of quantitative
restrictions, limitations, or consultation
levels.

Sections 10.221 through 10.227 of the
Customs Regulations (19 CFR 10.221
through 10.227) set forth the legal
requirements and procedures that apply
for purposes of obtaining preferential
treatment of textile and apparel articles
pursuant to the provisions added to
section 213(b) by the CBTPA. Those
regulations were adopted on an interim
basis in T.D. 00-68, published in the
Federal Register (65 FR 59650) on
October 5, 2000, and took effect on
October 1, 2000. Action to adopt those
interim regulations as a final rule was
withheld pending anticipated action on
the part of Congress to amend the
underlying statutory provisions.

Trade Act of 2002 Amendments

On August 6, 2002, the President
signed into law the Trade Act of 2002
(the ““Act”), Pub. L. 107-210, 116 Stat.
933. Section 3107(a) of the Act made a
number of changes to the textile and
apparel provisions of paragraph (2)(A)
of section 213(b) of the CBERA. The
amendments made by section 3107(a) of
the Act were as follows:

1. The article description in the
introductory text of paragraph (2)(A)(i)
was amended to refer to apparel articles
“sewn or otherwise” assembled and to
include a reference to articles assembled
“from components knit-to-shape.” The
amended statutory text reads as follows:

Apparel articles sewn or otherwise
assembled in one or more CBTPA beneficiary
countries from fabrics wholly formed and
cut, or from components knit-to-shape, in the
United States from yarns wholly formed in
the United States, (including fabrics not
formed from yarns, if such fabrics are
classifiable under heading 5602 or 5603 of
the HTS and are wholly formed and cut in
the United States) that are * * *.

2. At the end of paragraph (2)(A)(i),
two new sentences were added to
provide that apparel articles entered on
or after September 1, 2002, will qualify
for preferential treatment under
paragraph (2)(A)(i) only if, in the case of
knit fabrics and woven fabrics, all
dyeing, printing, and finishing of the
fabrics from which the articles are
assembled is carried out in the United
States. This dyeing, printing, and
finishing provision, which applies
equally to the articles covered by
paragraph (2)(A)(i)(I) and to the articles
covered by paragraph (2)(A)@{)(II), reads
as follows:

Apparel articles entered on or after
September 1, 2002, shall qualify under the
preceding sentence only if all dyeing,
printing, and finishing of the fabrics from
which the articles are assembled, if the
fabrics are knit fabrics, is carried out in the
United States. Apparel articles entered on or
after September 1, 2002, shall qualify under
the first sentence of this clause only if all
dyeing, printing, and finishing of the fabrics
from which the articles are assembled, if the
fabrics are woven fabrics, is carried out in the
United States.

3. The article description in paragraph
(2)(A)(ii) was reorganized in order to
accommodate the addition of references
to apparel articles “‘sewn or otherwise”
assembled and to apparel articles
assembled ““from components knit-to-
shape in the United States from yarns
wholly formed in the United States.” In
addition, the same dyeing, printing, and
finishing language described above was
added at the end of this paragraph. The
amended paragraph (2)(A)(ii) text reads
as follows:

Apparel articles sewn or otherwise
assembled in one or more CBTPA beneficiary
countries with thread formed in the United
States from fabrics wholly formed in the
United States and cut in one or more CBTPA
beneficiary countries from yarns wholly
formed in the United States, or from
components knit-to-shape in the United
States from yarns wholly formed in the
United States, or both (including fabrics not
formed from yarns, if such fabrics are
classifiable under heading 5602 or 5603 of
the HTS and are wholly formed in the United
States). Apparel articles entered on or after
September 1, 2002, shall qualify under the
preceding sentence only if all dyeing,
printing, and finishing of the fabrics from
which the articles are assembled, if the
fabrics are knit fabrics, is carried out in the
United States. Apparel articles entered on or
after September 1, 2002, shall qualify under
the first sentence of this clause only if all
dyeing, printing, and finishing of the fabrics
from which the articles are assembled, if the
fabrics are woven fabrics, is carried out in the
United States.

4. The quantitative limitation
provisions for knit apparel set forth in
paragraphs (2)(A)(iii)(II) and
(2)(A)(i11)(IV) were revised. These
statutory changes do not affect the
regulatory provisions and therefore are
not dealt with in this document.

5. In paragraph (2)(A)(iv) which
covers brassieres, subclause (I) was
amended by the addition of exception
language regarding articles covered by
certain other clauses under paragraph
(2)(A). In addition, subclauses (II) and
(II1), which set forth 75 and 85 percent
U.S. fabric content requirements that
apply to articles described in subclause
(I) beginning on October 1, 2001, were
amended by replacing each reference to
“fabric components” with “fabrics,” by
adding exclusion language regarding
findings and trimmings after each
reference to fabric(s), and by adding
various references to articles that are
“entered” and that are “eligible’” under
clause (iv). Since the subclause (II) and
(III) provisions were not dealt with in
T.D. 00-68 but rather were the subject
of a separate interim rule document (see
T.D. 01-74 published in the Federal
Register at 66 FR 50534 on October 4,
2001), the changes which section
3107(a) of the Act made to those
provisions similarly will be dealt with
in a separate rulemaking procedure.
Accordingly, this document addresses
only that portion of paragraph (2)(A)(iv)
text that was dealt with in T.D. 00-68,
that is, subclause (I) which, as amended
by section 3107(a) of the Act, reads as
follows:

Subject to subclause (II), any apparel
article classifiable under subheading 6212.10
of the HTS, except for articles entered under
clause (i), (ii), (iii), (v), or (vi), if the article
is both cut and sewn or otherwise assembled



Federal Register/Vol.

68, No. 55/Friday, March 21, 2003 /Rules and Regulations

13829

in the United States, or one or more CBTPA
beneficiary countries, or both.

6. In paragraph (2)(A)(vii) which
consists of multiple subclauses setting
forth special rules regarding the
treatment of certain fibers, yarns,
materials or components for purposes of
preferential treatment, a new subclause
(V) was added to clarify the status of
dyed, printed, or finished thread. This
new provision reads as follows:

An article otherwise eligible for
preferential treatment under this paragraph
shall not be ineligible for such treatment
because the thread used to assemble the
article is dyed, printed, or finished in one or
more CBTPA beneficiary countries.

7. Finally, a new clause (ix) was
added to paragraph (2)(A) to cover
hybrid operations, that is, combinations
of various production scenarios
described in other clauses under
paragraph (2)(A). This new provision,
which also incorporates the new dyeing,
printing, and finishing language, reads
as follows:

Apparel articles sewn or otherwise
assembled in one or more CBTPA beneficiary
countries with thread formed in the United
States from components cut in the United
States and in one or more CBTPA beneficiary
countries from fabric wholly formed in the
United States from yarns wholly formed in
the United States, or from components knit-
to-shape in the United States and one or
more CBTPA beneficiary countries from
yarns wholly formed in the United States, or
both (including fabrics not formed from
yarns, if such fabrics are classifiable under
heading 5602 or 5603 of the HTS). Apparel
articles shall qualify under this clause only
if they meet the requirements of clause (i) or
(ii) (as the case may be) with respect to
dyeing, printing, and finishing of knit and
woven fabrics from which the articles are
assembled.

On November 13, 2002, the President
signed Proclamation 7626 (published in
the Federal Register at 67 FR 69459 on
November 18, 2002) which, among other
things, in Annex I sets forth
modifications to the HTSUS to
implement the changes to section
213(b)(2)(A) of the CBERA made by
section 3107(a) of the Act. The
Proclamation provides that the HTSUS
modifications that implement the
changes made by section 3107(a) of the
Act are effective with respect to eligible
articles entered, or withdrawn from
warehouse for consumption, on or after
August 6, 2002, except that (1) the
provisions of Annex I relating to the
dyeing, printing, and finishing of fabrics
are effective with respect to eligible
articles entered, or withdrawn from
warehouse for consumption, on or after
September 1, 2002, and (2) the
provisions of Annex I relating to the

new quantitative limits for certain knit
apparel and relating to the CBTPA
brassieres provision are effective with
respect to goods entered, or withdrawn
from warehouse for consumption, on or
after October 1, 2002.

On December 31, 2002, the Office of
the United States Trade Representative
(USTR) published a notice in the
Federal Register (67 FR 79954) setting
forth technical corrections to the
HTSUS to address several inadvertent
errors and omissions in various
Presidential Proclamations. With regard
to Proclamation 7626, this notice made
the following two changes to the article
description in subheading 9820.11.18,
HTSUS: (1) removal of the parenthetical
exception reference regarding non-
underwear t-shirts, effective on or after
October 2, 2000; and (2) insertion of the
words ““, or from components knit-to-
shape in the United States from yarns
wholly formed in the United States, or
both” after the phrase “from yarns
wholly formed in the United States,”
effective on or after August 6, 2002.

Changes to the Interim Regulatory Texts

As a consequence of the statutory
changes described above and as a result
of the modifications to the HTSUS made
by Proclamation 7626 and by the
December 31, 2002, USTR notice, the
interim CBTPA implementing
regulations published in T.D. 00-68 no
longer fully reflect the current state of
the law. In addition, following
publication of those interim regulations,
a number of other issues came to the
attention of Customs that warrant
clarification in the CBTPA
implementing regulations. Accordingly,
this document sets forth interim
amendments to the CBTPA
implementing regulations, with
provision for public comment on those
changes, to reflect the amendments to
the statute mentioned above and to
clarify or otherwise improve those
previously published regulations. It is
the intention of Customs, after the close
of the public comment period
prescribed in this document, to publish
one document that (1) addresses both
the comments submitted on the interim
regulations published in T.D. 00-68 and
the comments submitted on the interim
regulations set forth in this document
and (2) adopts, as a final rule, the
CBTPA implementing regulations
contained in the two interim rule
documents with any additional changes
as may be appropriate based on issues
raised in the submitted public
comments. The interim regulatory
changes contained in this document are
discussed below.

Amendments To Reflect the Statutory
Changes

The interim regulatory amendments
set forth in this document that are in
response to the statutory changes made
to section 213(b) of the CBERA by
section 3107(a) of the Act are as follows:

1.In §10.223, paragraphs (a)(1) and
(a)(2) are revised to conform to the
amendment of the product description
in the introductory text of paragraph
(2)(A)(1) of the statute. The amended
regulatory text in each case includes a
cross-reference to new paragraph (b),
discussed below, which addresses,
among other things, the new statutory
provision regarding dyeing, printing,
and finishing of fabrics.

2.1In §10.223, paragraph (a)(3) is
revised to conform to the amendment of
the product description in paragraph
(2)(A)(ii) of the statute. The amended
regulatory text also includes a cross-
reference to new paragraph (b),
discussed below, which addresses the
new statutory provision regarding
dyeing, printing, and finishing of
fabrics.

3. In §10.223, paragraph (a)(6) is
revised to conform to the amendment of
the description of brassieres contained
in subclause (I) of paragraph (2)(A)(@iv)
of the statute.

4. In §10.223, paragraph (a)(12),
which corresponds to subheading
9820.11.18, HTSUS, is revised in order
to (1) reflect the HTSUS changes made
in the December 31, 2002, USTR notice
discussed above and (2) include a cross-
reference to new paragraph (b),
discussed below, which addresses the
new statutory provision regarding
dyeing, printing, and finishing of
fabrics.

5.1In §10.223, a new paragraph (a)(13)
is added to cover the hybrid operations
described in new clause (ix) of
paragraph (2)(A) of the statute. This new
provision also includes a cross-reference
to new paragraph (b) which addresses
the new statutory provision regarding
dyeing, printing, and finishing of
fabrics.

6.In §10.223, paragraphs (b) and (c)
are redesignated as paragraphs (c) and
(d) and a new paragraph (b) is added
primarily to address the issue of dyeing,
printing, and finishing of fabrics. The
following points are noted regarding
this new paragraph (b) text:

a. Customs believes that it is
preferable to set forth the basic statutory
dyeing, printing, and finishing rule in
one place in the regulations rather than
repeat it in each of the article
description contexts to which the rule
relates. Customs notes that this is
similar to the approach taken for
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HTSUS purposes in Annex I to
Proclamation 7626 referred to above.

b. As regards the structure of
paragraph (b), it is divided into two
parts. Paragraph (b)(1) covers dyeing,
printing, and finishing operations and
consists of a general statement followed
by two specific limitations, the first one
of which addresses the statutory rule
adopted in the Trade Act of 2002.
Paragraph (b)(2) covers post-assembly
and other operations (for example,
embroidering, stone-washing, perma-
pressing, garment-dyeing) and consists
of a general statement followed by one
specific limitation.

c. The general statements regarding
dyeing, printing, and finishing
operations in paragraph (b)(1) and
regarding other operations in paragraph
(b)(2) are specifically intended to clarify
the status of those operations under the
CBTPA program when applied to yarns,
fabrics, components and articles in
those contexts that are not directly
addressed in the statutory texts. The
general statement in each case provides
that the operations in question may be
performed on any yarn or fabric or
component, or on any article, without
affecting the eligibility of an article for
preferential treatment, provided that the
dyeing, printing, finishing, or other
operation is performed only in the
United States or in a CBTPA beneficiary
country. Customs believes that limiting
those processes to the United States and
CBTPA beneficiary countries is
consistent with the overall objective of
the CBTPA program. Customs notes in
this regard that the Conference Report
relating to the CBTPA legislation (House
Report 106—606, 106th Congress, 2d
Session) states the conferees’ intent to
foster increased opportunities for U.S.
textile and apparel companies to expand
co-production arrangements with
CBTPA beneficiary countries. Moreover,
the findings of Congress in section 202
of the Trade and Development Act of
2000 specifically referred to the offering
of benefits to Caribbean Basin countries
to ““promote the growth of free
enterprise and economic opportunity in
those neighboring countries.” Those
findings also stated that “increased
trade and economic activity between the
United States and countries in the
Western Hemisphere will create new
jobs in the United States as a result of
exgandin export opportunities.”

. The dyeing, printing, and finishing
provision of paragraph (b)(1)(i)
corresponds to the statutory provision
and therefore refers specifically to
articles described in paragraphs (a)(1),
(a)(2), (a)(3), (a)(12), and (a)(13) of
§ 10.223. However, the regulatory text
refers to knitted ““or crocheted’ fabrics,

in order to reflect the terminology
employed in Annex I to Proclamation
7626. In addition, this regulatory text
includes a reference to a fabric
component “produced from fabric” in
order to (1) reflect the fact that apparel
articles are most often assembled from
apparel components rather than from
fabrics and (2) clarify the Customs
position that knitting to shape does not
create a fabric but rather results in the
creation of a component that is ready for
assembly without having gone through
a fabric stage.

e. The second provision under the
general rule regarding dyeing, printing,
and finishing operations, set forth in
paragraph (b)(1)(ii), reflects the
principle that in the case of assembled
articles described in paragraph (a)(1),
and in the case of assembled luggage
described in paragraph (a)(10), an
operation that is incidental to the
assembly process may be performed in
a CBTPA beneficiary country. This
provision reflects the terms of
subheading 9802.00.80, HTSUS, and the
regulations under that HTSUS provision
which include, in 19 CFR 10.16(c), a list
of operations not considered incidental
to assembly.

f. The statement in the last sentence
of paragraph (b)(2) regarding other
operations is included for the same
reason stated at point e. above in
connection with paragraph (b)(1)
concerning operations incidental to
assembly under subheading 9802.00.80,
HTSUS.

7.In §10.223, a new subparagraph (3)
is added at the end of redesignated
paragraph (c) to cover the new statutory
provision regarding dyed, printed, or
finished thread.

8. Finally, the preference group
descriptions on the Certificate of Origin
set forth under paragraph (b) of § 10.224
are revised to reflect the amended
product descriptions in the statute and
to include a reference to articles covered
by new clause (ix) of paragraph (2)(A) of
the statute and paragraph (a)(13) of
§10.223.

Other Amendments

In addition to the regulatory
amendments described above that result
from the changes made to section 213(b)
of the CBERA by section 3107(a) of the
Act, Customs has included in this
document a number of other changes to
the interim regulations published in
T.D. 00-68. These additional changes,
which are intended to clarify or
otherwise improve the interim
regulatory texts, are as follows:

1.In §10.222, in the text of the
definition of “assembled in one or more
CBTPA beneficiary countries,” the word

“CBTPA” is added before the words
“beneficiary countries.”

2. Customs believes that it would be
useful to include a definition of
“luggage” in the regulatory texts in
order to clarify the scope of paragraphs
(a)(10) and (a)(11) of §10.223. Customs
further believes that the meaning of this
term should be consistent with trade
practice to the greatest extent
practicable. While no definition of
luggage appears in the HTSUS, it is
noted that this term was defined with
specificity in the Subpart D headnotes
to Schedule 7 of the predecessor Tariff
Schedules of the United States (TSUS).
Customs believes that the TSUS
definition is consistent with what the
industry would consider “luggage” to
have been then and to be now.
Accordingly, § 10.222 is amended by the
inclusion of a new definition of
“luggage” that is based on the definition
that appeared in the TSUS.

3. Customs has found two errors in
the § 10.222 definition of “wholly
formed” as it relates to yarns or thread.
First, the reference to “thread” in this
context is inappropriate because the
CBTPA texts do not use the expression
“wholly formed” with reference to
thread (thread needs only to be
“formed” in the United States). Second,
Customs failed to provide for textile
strip classified in headings 5404 and
5405 of the HTSUS.

Regarding the second point, it is
noted that textile strip may be formed
by extrusion, similar to the formation of
filaments, or may be formed by slitting
plastic film or sheet. With regard to
what may be considered to be a yarn,
Customs notes that “yarn” is defined in
the Dictionary of Fiber & Textile
Technology (KoSa, 1999), at 222, as
follows: ““A generic term for a
continuous strand of textile fibers,
filaments, or material in a form suitable
for knitting, weaving, or otherwise
intertwining to form a textile fabric.
Yarn occurs in the following forms: (1)
A number of fibers twisted together
(spun yarn), (2) a number of filaments
laid together without twist (a zero-twist
yarn), (3) a number of filaments laid
together with a degree of twist, (4) a
single filament with or without twist (a
monofilament), or (5) a narrow strip of
material, such as paper, plastic film, or
metal foil, with or without twist,
intended for use in a textile
construction.” The identical definition
is found in Dictionary of Fiber & Textile
Technology (Hoechst Celanese, 1990) at
181. There is nothing to indicate that
Congress intended textile strip to be
excluded from use in the CBTPA, and
Customs believes the term “yarn” may
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be understood to include that type of
material.

Accordingly, the definition of
“wholly formed” as it relates to yarns is
amended in this document by removing
the words “or thread”” and by adding
language regarding textile strip.

4.1In §10.223(a)(4), in the second
parentheses, the words ““classifiable
under subheadings 6109.10.00 and
6109.90.10 of the HTSUS and described
in paragraph (a)(5) of this section” are
added in order to align the text more
closely on the corresponding wording in
HTSUS subheading 9820.11.09.

5. With reference to the findings,
trimmings and interlinings provisions
under redesignated § 10.223(c)(1),
Customs believes that it would be useful
to specify in the regulatory texts an
appropriate basis for determining the
“cost” of the components and the
“value” of the findings and trimmings
and interlinings. Customs further
believes that the standard should be
based on the regulations that apply to
components and materials under
subheading 9802.00.80, HTSUS (in
particular, 19 CFR 10.17), and under the
GSP (in particular, 19 CFR 10.177(c)).
Accordingly, this document adds a new
subparagraph (ii) to § 10.223(c)(1), with
former subparagraph (ii) consequently
redesignated as (iii), to address this
point.

6. In addition to the modification of
the preference group descriptions on the
Textile Certificate of Origin set forth
under §10.224(b) as discussed above,
the format of the Certificate is modified
and some of the blocks are reworded
solely for purposes of clarity. The
instructions for completion of the
Certificate in paragraph (c) of § 10.224
are also revised to reflect the changes
made to the Certificate and to provide
additional clarification regarding its
completion, including provision for
signature by an exporter’s authorized
agent having knowledge of the relevant
facts.

7. In the case of articles described in
§§10.223(a)(1) and (a)(10), § 10.225(a) as
published in T.D. 00-68 provided for
the inclusion of the symbol “R” as a
prefix to the applicable Chapter 98,
HTSUS, subheading (that is subheading
9802.00.80) as the means for making the
required written declaration on the
entry documentation. This procedure
was adopted because, contrary to the
case of the other articles described in
§10.223(a), no unique HTSUS
subheading had been identified for
these two groups of articles when T.D.
00-68 was published. Unique HTSUS
subheadings now exist for these two
groups of articles (that is, subheading
9802.00.8044 in the case of

§10.223(a)(1) articles and subheading
9802.00.8046 in the case of
§10.223(a)(10) articles). Accordingly,
§10.225(a) has been modified to
prescribe the same entry documentation
declaration procedure for all articles
described in § 10.223, that is, inclusion
of the HTSUS Chapter 98 subheading
under which the article is classified.

8.In §10.227(a)(2) and (3), the words
“in a CBTPA beneficiary country”” have
been removed in recognition of the fact
that verification of documentation and
other information regarding country of
origin and verification of evidence
regarding the use of U.S. materials
might take place outside a beneficiary
country, for example within the United
States.

9. Finally, in addition to those
conforming changes already noted
above, some paragraph or other
references within regulatory text in
§§10.223, 226 and 10.227 have been
changed to conform to changes to the
regulatory texts discussed above.

Comments

Before adopting these interim
regulations as a final rule, consideration
will be given to any written comments
timely submitted to Customs, including
comments on the clarity of this interim
rule and how it may be made easier to
understand. Comments submitted will
be available for public inspection in
accordance with the Freedom of
Information Act (5 U.S.C. 552), §1.5 of
the Treasury Department Regulations
(31 CFR 1.5), and §103.11(b) of the
Customs Regulations (19 CFR
103.11(b)), on regular business days
between the hours of 9 a.m. and 4:30
p-m. at the Office of Regulations and
Rulings, U.S. Customs Service, 799 9th
Street, NW., Washington, DC.
Arrangements to inspect submitted
comments should be made in advance
by calling Mr. Joseph Clark at (202) 572—
8768.

Inapplicability of Notice and Delayed
Effective Date Requirements and the
Regulatory Flexibility Act

Pursuant to the provisions of 5 U.S.C.
553(b)(B), Customs has determined that
prior public notice and comment
procedures on these regulations are
unnecessary and contrary to the public
interest. The regulatory changes provide
trade benefits to the importing public, in
some cases implement direct statutory
mandates, and are necessary to carry out
the preferential treatment and United
States tariff changes proclaimed by the
President under the Caribbean Basin
Economic Recovery Act. For the same
reasons, pursuant to the provisions of 5
U.S.C. 553(d)(1) and (3), Customs finds

that there is good cause for dispensing
with a delayed effective date. Because
no notice of proposed rulemaking is
required for interim regulations, the
provisions of the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.) do not apply.

Executive Order 12866

This document does not meet the
criteria for a “significant regulatory
action” as specified in E.O. 12866.

Paperwork Reduction Act

The collection of information
contained in this interim rule has
previously been reviewed and approved
by the Office of Management and
Budget (OMB) in accordance with the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) under OMB control number
1515-0226.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number.

Drafting Information

The principal author of this document
was Francis W. Foote, Office of
Regulations and Rulings, U.S. Customs
Service. However, personnel from other
offices participated in its development.

List of Subjects in 19 CFR Part 10

Assembly, Bonds, Customs duties and
inspection, Exports, Imports, Preference
programs, Reporting and recordkeeping
requirements, Trade agreements.

Amendments to the Regulations

For the reasons set forth in the
preamble, part 10 of the Customs
Regulations (19 CFR part 10) is
amended as set forth below.

PART 10—ARTICLES CONDITIONALLY
FREE, SUBJECT TO A REDUCED
RATE, ETC.

1. The authority citation for Part 10
continues to read in part as follows:

Authority: 19 U.S.C. 66, 1202 (General
Note 23, Harmonized Tariff Schedule of the
United States (HTSUS)), 1321, 1481, 1484,
1498, 1508, 1623, 1624, 3314;

* * * * *

Sections 10.221 through 10.228 and
§§10.231 through 10.237 also issued under
19 U.S.C. 2701 et seq.

2.1n §10.222:

a. The text of the definition of
“assembled in one or more CBTPA
beneficiary countries” is amended by
adding the word “CBTPA” between the
words “more” and ‘‘beneficiary”’;

b. A new definition of “luggage” is

added; and
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c. The text of the definition of
“wholly formed” is amended by
removing the words “or thread”” and
adding after “filament” the words ”,
strip, film, or sheet and including
slitting a film or sheet into strip,’.

The addition reads as follows:

§10.222 Definitions.

* * * * *

Luggage. “‘Luggage” means travel
goods (such as trunks, hand trunks,
lockers, valises, satchels, suitcases,
wardrobe cases, overnight bags, pullman
bags, gladstone bags, traveling bags,
knapsacks, kitbags, haversacks, duffle
bags, and like articles designed to
contain clothing or other personal
effects during travel) and brief cases,
portfolios, school bags, photographic
equipment bags, golf bags, camera cases,
binocular cases, gun cases, occupational
luggage cases (for example, physicians’
cases, sample cases), and like containers
and cases designed to be carried with
the person. The term ‘luggage” does not
include handbags (that is, pocketbooks,
purses, shoulder bags, clutch bags, and
all similar articles, by whatever name
known, customarily carried by women
or girls). The term “luggage’ also does
not include flat goods (that is, small
flatware designed to be carried on the
person, such as banknote cases, bill
cases, billfolds, bill purses, bill rolls,
card cases, change cases, cigarette cases,
coin purses, coin holders, compacts,
currency cases, key cases, letter cases,
license cases, money cases, pass cases,
passport cases, powder cases, spectacle
cases, stamp cases, vanity cases, tobacco
pouches, and similar articles).

* * * * *

3.In §10.223:

a. Paragraphs (a)(1), (a)(2) and (a)(3)
are revised;

b. Paragraph (a)(4) is amended by
removing the words ““(other than non-
underwear t-shirts)”” and adding, in
their place, the words ““(other than non-
underwear t-shirts classifiable under
subheadings 6109.10.00 and 6109.90.10
of the HTSUS and described in
paragraph (a)(5) of this section)”;

c. Paragraph (a)(6) is revised;

d. Paragraph (a)(11) is amended by
removing the word “and” after the
semicolon;

e. Paragraph (a)(12) is revised;

f. A new paragraph (a)(13) is added;

g. Paragraphs (b) and (c) are
redesignated as paragraphs (c) and (d)
respectively and a new paragraph (b) is
added; and

h. In newly redesignated paragraph
(c), paragraph (c)(1)(ii) is redesignated
as paragraph (c)(1)(iii), newly
redesignated paragraph (c)(1)(iii) is

amended by removing the words
“paragraph (b)(1)(1)(A)” and adding, in
their place, the words “‘paragraph
(c)(1)({)(A)” and removing the words
“paragraph (b)(1)(i)” and adding, in
their place, the words ““paragraph
(c)(1)(i)”’, and new paragraphs (c)(1)(ii)
and (c)(3) are added.

The revisions and additions read as
follows:

§10.223 Articles eligible for preferential
treatment.

(a] * * %

(1) Apparel articles sewn or otherwise
assembled in one or more CBTPA
beneficiary countries from fabrics
wholly formed and cut, or from
components knit-to-shape, in the United
States, from yarns wholly formed in the
United States (including fabrics not
formed from yarns, if those fabrics are
classifiable under heading 5602 or 5603
of the HTSUS and are wholly formed
and cut in the United States) that are
entered under subheading 9802.00.80 of
the HTSUS, and provided that any other
processing involving the article
conforms to the rules set forth in
paragraph (b) of this section;

(2) Apparel articles sewn or otherwise
assembled in one or more CBTPA
beneficiary countries from fabrics
wholly formed and cut, or from
components knit-to-shape, in the United
States, from yarns wholly formed in the
United States (including fabrics not
formed from yarns, if those fabrics are
classifiable under heading 5602 or 5603
of the HTSUS and are wholly formed
and cut in the United States) that are
entered under Chapter 61 or 62 of the
HTSUS, if, after that assembly, the
articles would have qualified for entry
under subheading 9802.00.80 of the
HTSUS but for the fact that the articles
were embroidered or subjected to stone-
washing, enzyme-washing, acid
washing, perma-pressing, oven-baking,
bleaching, garment-dyeing, screen
printing, or other similar processes in a
CBTPA beneficiary country, and
provided that any other processing
involving the article conforms to the
rules set forth in paragraph (b) of this
section;

(3) Apparel articles sewn or otherwise
assembled in one or more CBTPA
beneficiary countries with thread
formed in the United States from fabrics
wholly formed in the United States and
cut in one or more CBTPA beneficiary
countries from yarns wholly formed in
the United States, or from components
knit-to-shape in the United States from
yarns wholly formed in the United
States, or both (including fabrics not
formed from yarns, if those fabrics are
classifiable under heading 5602 or 5603

of the HTSUS and are wholly formed in
the United States), and provided that
any other processing involving the
article conforms to the rules set forth in
paragraph (b) of this section;

(6) Brassieres classifiable under
subheading 6212.10 of the HTSUS, if
both cut and sewn or otherwise
assembled in the United States, or in
one or more CBTPA beneficiary
countries, or in both, other than articles
entered as articles described in
paragraphs (a)(1) through (a)(5),
paragraphs (a)(7) through (a)(9), or
paragraph (a)(12), and provided that any
applicable additional requirements set
forth in § 10.228 are met;

* * * * *

(12) Knitted or crocheted apparel
articles cut and assembled in one or
more CBTPA beneficiary countries from
fabrics wholly formed in the United
States from yarns wholly formed in the
United States, or from components knit-
to-shape in the United States from yarns
wholly formed in the United States, or
both (including fabrics not formed from
yarns, if those fabrics are classifiable
under heading 5602 or 5603 of the
HTSUS and are formed wholly in the
United States), provided that the
assembly is with thread formed in the
United States, and provided that any
other processing involving the article
conforms to the rules set forth in
paragraph (b) of this section; and

(13) Apparel articles sewn or
otherwise assembled in one or more
CBTPA beneficiary countries with
thread formed in the United States:

(i) From components cut in the
United States and in one or more
CBTPA beneficiary countries from fabric
wholly formed in the United States from
yarns wholly formed in the United
States (including fabrics not formed
from yarns, if those fabrics are
classifiable under heading 5602 or 5603
of the HTSUS);

(ii) From components knit-to-shape in
the United States and one or more
CBTPA beneficiary countries from yarns
wholly formed in the United States; or

(iii) From any combination of two or
more of the cutting or knitting-to-shape
operations described in paragraph
(a)(13)(i) or paragraph (a)(13)(ii) of this
section; and

(iv) Provided that any processing not
described in this paragraph (a)(13)
conforms to the rules set forth in
paragraph (b) of this section.

(b) Dyeing, printing, finishing and
other operations—(1) Dyeing, printing
and finishing operations. Dyeing,
printing, and finishing operations may
be performed on any yarn, fabric, or
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knit-to-shape or other component used
in the production of any article
described under paragraph (a) of this
section without affecting the eligibility
of the article for preferential treatment,
provided that the operation is
performed in the United States or in a
CBTPA beneficiary country and not in
any other country and subject to the
following additional conditions:

(i) In the case of an article described
in paragraph (a)(1), (a)(2), (a)(3), (a)(12),
or (a)(13) of this section that is entered
on or after September 1, 2002, and that
contains a knitted or crocheted or
woven fabric, or a knitted or crocheted
or woven fabric component produced
from fabric, that was wholly formed in
the United States from yarns wholly
formed in the United States, any dyeing,
printing, or finishing of that knitted or
crocheted or woven fabric or component
must have been carried out in the
United States; and

(ii) In the case of assembled luggage
described in paragraph (a)(10) of this
section, an operation may be performed
in a CBTPA beneficiary country only if
that operation is incidental to the
assembly process within the meaning of
§10.16.

(2) Other operations. An article
described under paragraph (a) of this
section that is otherwise eligible for
preferential treatment will not be
disqualified from receiving that
treatment by virtue of having undergone
one or more operations such as
embroidering, stone-washing, enzyme-

washing, acid washing, perma-pressing,
oven-baking, bleaching, garment-dyeing
or screen printing, provided that the
operation is performed in the United
States or in a CBTPA beneficiary
country and not in any other country.
However, in the case of assembled
luggage described in paragraph (a)(10) of
this section, an operation may be
performed in a CBTPA beneficiary
country without affecting the eligibility
of the article for preferential treatment
only if it is incidental to the assembly
process within the meaning of § 10.16.

(C] * % %

(1) EE

(ii) “Cost” and “‘value” defined. The
““cost” of components and the “value”
of findings and trimmings or
interlinings referred to in paragraph
(c)(1)(@d) of this section means:

(A) The price of the components,
findings and trimmings, or interlinings
when last purchased, f.o.b. port of
exportation, as set out in the invoice or
other commercial documents, or, if the
price is other than f.o.b. port of
exportation:

(1) The price as set out in the invoice
or other commercial documents
adjusted to arrive at an f.o.b. port of
exportation price; or

(2) If no exportation to a CBTPA
beneficiary country is involved, the
price as set out in the invoice or other
commercial documents, less the freight,
insurance, packing, and other costs
incurred in transporting the
components, findings and trimmings, or

interlinings to the place of production if
included in that price; or

(B) If the price cannot be determined
under paragraph (c)(1)(ii)(A) of this
section or if Customs finds that price to
be unreasonable, all reasonable
expenses incurred in the growth,
production, manufacture, or other
processing of the components, findings
and trimmings, or interlinings,
including the cost or value of materials
and general expenses, plus a reasonable
amount for profit, and the freight,
insurance, packing, and other costs, if
any, incurred in transporting the
components, findings and trimmings, or
interlinings to the port of exportation.

* * * * *

(3) Dyed, printed, or finished thread.
An article otherwise described under
paragraph (a) of this section will not be
ineligible for the preferential treatment
referred to in § 10.221 because the
thread used to assemble the article is
dyed, printed, or finished in one or
more CBTPA beneficiary countries.

* * * * *

4.In §10.224, paragraphs (b) and (c)
are revised to read as follows:

§10.224 Certificate of Origin.

* * * * *

(b) Form of Certificate. The Certificate
of Origin referred to in paragraph (a) of
this section must be in the following
format:

BILLING CODE 4820-02-P
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Caribbean Basin Trade Partnership Act
Textile Certificate of Origin

1. Exporter Name & Address:

3. Importer Name & Address:

2. Producer Name & Address:

4. Preference Group:

5. Description of Article:

Group | Each description below is only a summary of the cited CFR provision. 19 CFR
A Apparel assembled from U.S. formed and cut fabrics and/or knit-to-shape 10.223(a)(1)
components, from U.S. yarns.
B Apparel assembled and further processed from U.S. formed and cut fabrics 10.223(a)(2)
) and/or knit-to-shape components, from U.S. yarns. )
Apparel (except apparel in group K) assembled with U.S. thread, cut from U.S.
C. formed fabrics from U.S. yarns, and may include components knit-to-shape in 10.223(a)(3)
the United States from U.S. yarns.
Apparel knit-to-shape in the region from U.S. yarn (except socks in heading
D 6115); and knit apparel cut and assembled from regional or regional and U.S. 10.223(a)(4)
) fabrics from U.S. yarn. This group does not include non-underwear t-shirts in ’
group E.
Non-underwear t-shirts in subheading 6109.10.00 & 6109.90.10 made of
E. regional fabric from U.S. yam. 10.223(a)(5)
Brassieres cut and assembled in the United States and/or one or more CBTPA
F. beneficiary countries. 10.223(a)(6)
Apparel assembled from fabrics or yarns considered in short supply in the 10.223(a)7)
G. NAFTA, or designated as not available in commercial quantities in the United ’
States. 10.223(a)(8)
H Handloomed fabrics, handmade articles made of handloomed fabrics, or textile 10.223(a)(9)
) folklore articles — as defined in bilateral consultations. i
L Textile luggage assembled from U.S. formed and cut fabric from U.S. yamns. 10.223(a)(10)
J. Textile luggage cut and assembled from U.S. fabric from U.S. yam. iO.223(a)(1 1)
Knit apparel assembled with U.S. thread, cut from U.S. formed fabrics from U.S.
K. yamns, and may include components knit-to-shape in the United States from U.S. | 10.223(a)(12)
yamns.
Apparel assembled with U.S. thread from (1) U.S. fabric cut in the United States
L and the region, or (2) components knit-to-shape in the United States and the 10.223(a)(13)
: region, or (3) a combination of cutting and knitting-to-shape in the United States )
or the region.

Address:

6. U.S./Caribbean Fabric Producer Name &

Address:

7. U.S./Caribbean Yarn Producer Name &

8. U.S. Thread Producer Name & Address:

9. Handloomed, Handmade, or Folklore Article:

10. Name of Short Supply Fabric or Yarn:

| certify that the information on this document is complete and accurate and | assume the responsibility
for proving such representations. | understand that | am liable for any false statements or material
omissions made on or in connection with this document. | agree to maintain, and present upon request,
documentation necessary to support this certificate.

11. Authorized Signature:

12. Company:

13. Name: (Print or Type)

14. Title:

15. Date: (DD/MM/YY)

16. Blanket Period
From: To:

17: Telephone:
Facsimile:

BILLING CODE 4820-02-C
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(c) Preparation of Certificate. The
following rules will apply for purposes
of completing the Certificate of Origin
set forth in paragraph (b) of this section:

(1) Blocks 1 through 5 pertain only to
the final article exported to the United
States for which preferential treatment
may be claimed;

(2) Block 1 should state the legal
name and address (including country) of
the exporter;

(3) Block 2 should state the legal
name and address (including country) of
the producer. If there is more than one
producer, attach a list stating the legal
name and address (including country) of
all additional producers. If this
information is confidential, it is
acceptable to state “available to
Customs upon request” in block 2. If the
producer and the exporter are the same,
state “same” in block 2;

(4) Block 3 should state the legal
name and address (including country) of
the importer;

(5) In block 4, insert the letter that
designates the preference group which
applies to the article according to the
description contained in the CFR
provision cited on the Certificate for
that group;

(6) Block 5 should provide a full
description of each article. The
description should be sufficient to relate
it to the invoice description and to the
description of the article in the
international Harmonized System.
Include the invoice number as shown
on the commercial invoice or, if the
invoice number is not known, include
another unique reference number such
as the shipping order number;

(7) Blocks 6 through 10 must be
completed only when the block in
question calls for information that is
relevant to the preference group
identified in block 4;

(8) Block 6 should state the legal
name and address (including country) of
the fabric producer;

(9) Block 7 should state the legal
name and address (including country) of
the yarn producer;

(10) Block 8 should state the legal
name and address (including country) of
the thread producer;

(11) Block 9 should state the name of
the folklore article or should state that
the article is handloomed or handmade
of handloomed fabric;

(12) Block 10 should be completed if
the article described in block 5
incorporates a fabric or yarn described
in preference group G and should state
the name of the fabric or yarn that has
been considered as being in short
supply in the NAFTA or that has been
designated as not available in

commercial quantities in the United
States;

(13) Block 11 must contain the
signature of the exporter or of the
exporter’s authorized agent having
knowledge of the relevant facts;

(14) Block 15 should reflect the date
on which the Certificate was completed
and signed;

(15) Block 16 should be completed if
the Certificate is intended to cover
multiple shipments of identical articles
as described in block 5 that are
imported into the United States during
a specified period of up to one year (see
§10.226(b)(4)(ii)). The “from” date is
the date on which the Certificate
became applicable to the article covered
by the blanket Certificate (this date may
be prior to the date reflected in block
15). The “to” date is the date on which
the blanket period expires; and

(16) The Certificate may be printed
and reproduced locally. If more space is
needed to complete the Certificate,
attach a continuation sheet.

5. In §10.225, paragraph (a) is revised
to read as follows:

§10.225 Filing of claim for preferential
treatment.

(a) Declaration. In connection with a
claim for preferential treatment for a
textile or apparel article described in
§10.223, the importer must make a
written declaration that the article
qualifies for that treatment. The
inclusion on the entry summary, or
equivalent documentation, of the
subheading within Chapter 98 of the
HTSUS under which the article is
classified will constitute the written
declaration. Except in any of the
circumstances described in
§10.226(d)(1), the declaration required
under this paragraph must be based on
a Certificate of Origin that has been
completed and properly executed in
accordance with §10.224 and that
covers the article being imported.

* * * * *

§10.226 [Amended]

6.In §10.226, the second sentence of
paragraph (b)(4)(ii) is amended by
removing the reference ““§ 10.224(c)(14)”
and adding, in its place, the reference
€“§10.224(c)(15)”.

§10.227 [Amended]

7.1n §10.227:

a. Paragraph (a)(2) is amended by
removing the words “in a CBTPA
beneficiary country”;

b. Paragraph (a)(3) is amended by
removing the words “in a CBTPA
beneficiary country”’; and

c. Paragraph (b)(3) is amended by
removing the words ““§ 10.223(c)(3)(i)

through (iii)” and adding, in their place,
the words “§10.223(d)(3)(i) through
(iii)”.
Robert C. Bonner,
Commissioner of Customs.

Approved: February 28, 2003.
Timothy E. Skud,
Deputy Assistant Secretary of the Treasury.
[FR Doc. 03-6755 Filed 3—20-03; 8:45 am]
BILLING CODE 4820-02-P

DEPARTMENT OF THE TREASURY

Customs Service

19 CFR Part 12
[T.D. 03-13]
RIN 1515-AD15

Entry of Certain Steel Products

AGENCY: Customs Service, Department
of the Treasury.

ACTION: Final rule.

SUMMARY: This document adopts as a
final rule, with some changes, a
proposed amendment to the Customs
Regulations to set forth special
requirements for the entry of certain
steel products. The steel products in
question are primarily those designated
by the President in Proclamation 7529
for increased duty or tariff-rate quota
treatment under the safeguard
provisions of section 203 of the Trade
Act of 1974. The amendment requires
the inclusion of an import license
number on the entry summary or
foreign-trade zone admission
documentation filed with Customs for
any steel product for which the U.S.
Department of Commerce requires an
import license under its steel licensing
and import monitoring program.
EFFECTIVE DATE: Final rule effective:
March 21, 2003.

FOR FURTHER INFORMATION CONTACT: Lisa
Santana, Office of Field Operations
(202-927-4342).

SUPPLEMENTARY INFORMATION:

Background

On March 5, 2002, President Bush
signed Proclamation 7529 “To Facilitate
Positive Adjustment to Competition
From Imports of Certain Steel
Products,” which was published in the
Federal Register (67 FR 10553) on
March 7, 2002. The Proclamation was
issued under section 203 of the Trade
Act of 1974, as amended (19 U.S.C.
2253), and was in response to
determinations by the U.S. International
Trade Commission (ITC) under section
202 of the Trade Act of 1974, as
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amended (19 U.S.C. 2252), that certain
steel products were being imported into
the United States in such increased
quantities as to be a substantial cause of
serious injury, or threat of serious
injury, to the domestic industries
producing like or directly competitive
articles. The action taken by the
President in the Proclamation consisted
of the implementation of certain
“safeguard measures,” specifically, the
imposition of a tariff-rate quota on
imports of specified steel slabs and an
increase in duties on other specified
steel products. The Proclamation
included an Annex setting forth
appropriate modifications to the
Harmonized Tariff Schedule of the
United States (HTSUS) to effectuate the
President’s action. The modifications to
the HTSUS, which involved Subchapter
I of Chapter 99 and included the
addition of a new U.S. Note 11 and the
addition of numerous new subheadings
to cover the affected steel products,
were made effective with respect to
goods entered, or withdrawn from
warehouse for consumption, on or after
March 20, 2002.

On March 5, 2002, the President
issued a Memorandum to the Secretary
of the Treasury, the Secretary of
Commerce, and the United States Trade
Representative entitled “Action Under
Section 203 of the Trade Act of 1974
Concerning Certain Steel Products,”
which also was published in the
Federal Register (67 FR 10593) on
March 7, 2002. The Memorandum
included an instruction to the Secretary
of the Treasury and the Secretary of
Commerce to establish a system of
import licensing to facilitate the
monitoring of imports of certain steel
products. In addition, the Memorandum
instructed the Secretary of Commerce,
within 120 days of the effective date of
the safeguard measures established by
Proclamation 7529, to publish
regulations in the Federal Register
establishing the system of import
licensing.

On July 18, 2002, the International
Trade Administration of the Department
of Commerce published in the Federal
Register (67 FR 47338) a proposed rule
to establish a steel licensing and surge
monitoring system as instructed by the
President in the March 5, 2002,
Memorandum. Under the Commerce
proposal, all importers of steel products
covered by the President’s section 203
action, including those products subject
to country exemptions or product
exclusions, would be required to obtain
a steel import license and to provide the
license information (that is, the license
number) to Customs except in the case
of merchandise which is eligible for

informal entry under § 143.21 of the
Customs Regulations (19 CFR 143.21).
Commerce proposed to institute a
registration system for steel importers,
and steel import licenses would be
issued to registered importers, customs
brokers or their agents through an
automatic steel import licensing system.
Once registered, an importer or broker
would submit the required license
application information electronically to
Commerce, and the system would then
automatically issue a steel import
license number for inclusion on the
entry summary documentation filed
with Customs.

Although the Presidential
Memorandum of March 5, 2002, vested
primary responsibility for the steel
product import licensing and
monitoring procedures in the Secretary
of Commerce, the Secretary of the
Treasury, through the U.S. Customs
Service, is primarily responsible for the
promulgation and administration of
regulations regarding the importation
and entry of merchandise in the United
States. Accordingly, on August 9, 2002,
Customs published in the Federal
Register (67 FR 51800) a notice of
proposed rulemaking to amend the
Customs Regulations to provide an
appropriate regulatory basis for the
collection of the steel import license
number on the entry summary
documentation in accordance with the
proposed regulatory standards
promulgated by the Department of
Commerce. The proposed amendment
involved the addition of a new §12.145
(19 CFR 12.145) to require the inclusion
of a steel import license number on the
entry summary in any case in which a
steel import license number is required
to be obtained under regulations
promulgated by the Department of
Commerce.

The August 9, 2002, notice included
in the preamble a discussion of the
potential consequences under the
importer’s bond for a failure to provide
the required steel import license
number to Customs on a timely basis
and included a statement that, after new
§12.145 has been adopted as a final
rule, Customs would publish
appropriate guidelines which could
outline circumstances in which
liquidated damage claims in these cases
may be reduced to $50 for a late filing
of the required information or to $100
in the case of a complete failure to file
the information. The August 9, 2002,
notice also invited the public to submit
written comments on the proposed
regulatory amendment for consideration
by Customs prior to taking final action
of the proposal.

On December 31, 2002, the
International Trade Administration of
the Department of Commerce published
in the Federal Register (67 FR 79845) a
final rule document to add new
regulations implementing the Steel
Import Licensing and Surge Monitoring
program. Those regulations, set forth at
19 CFR part 360, consist of eight
sections (§§ 360.101-360.108) and
reflect, with some changes, the
proposals outlined in the proposed rule
published by the Department of
Commerce on July 31, 2002. Those
changes reflected in the final regulatory
texts adopted by Commerce that have a
substantive impact on the text of
§ 12.145 as proposed by Customs are
identified in the discussion of
comments on the Customs proposal set
forth below.

Discussion of Comments

Three commenters responded to the
solicitation of comments in the August
9, 2002, notice of proposed rulemaking.
Those comments are summarized and
responded to below.

Comment: One commenter asserted
that foreign-trade zone (FTZ) activities
are part of the U.S. economic territory
(even though they are legally defined as
outside the customs territory of the
United States) and that FTZ-stored steel
constitutes part of U.S. steel inventories.
This commenter therefore argued that
FTZ activities must be included in the
steel import licensing system and,
further, that this FTZ license
requirement should be imposed once,
that is, at the time of admission of the
steel into the FTZ.

Customs response: Customs notes that
the issue raised by this commenter
concerns the scope of the steel import
licensing program which is a matter for
which the Department of Commerce,
rather than Customs, is responsible;
therefore, Customs has no authority to
impose the standard suggested by this
commenter. However, Customs also
notes in this regard that whereas under
the July 18, 2002, Department of
Commerce proposals a license would
have been required for steel products
twice, that is, as they entered and as
they left an FTZ, the Commerce
regulations adopted in the December 31,
2002, final rule document have
addressed the concern raised by this
commenter. Section 360.101(c) of those
regulations specifically provides that all
shipments of covered steel products into
FTZs will require an import license
prior to the filing of FTZ admission
documents, that the license number(s)
must be reported on the application for
FTZ admission and/or status
designation (Customs Form 214) at the
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time of filing, and that a further steel
license will not be required for
shipments from FTZs into the
commerce of the United States.

In order to reflect the standard
regarding FTZ transactions set forth in
the Commerce regulation referred to
above, Customs in this final rule
document has redrafted proposed
§12.145 to accommodate a reference to
inclusion of the appropriate license
number on Customs Form 214 at the
time of filing with Customs. Thus,
under the revised text, the import
license number must be provided to
Customs in two basic circumstances: (1)
on Customs Form 7501 (or an electronic
equivalent) in the case of entered
merchandise; and (2) on Customs Form
214 in the case of merchandise admitted
into an FTZ. In addition, the opening
exception clause regarding informal
entry that was included in the proposed
text has not been retained in the revised
§12.145 text because it is covered in the
license issuance standards promulgated
by Commerce and thus does not have to
be repeated here.

Comment: A commenter stated that in
administrative message 02—0910 dated
July 19, 2002, Customs presented a
proposed methodology for enforcing
compliance with the proposed licensing
system subject to the August 9, 2002,
Customs notice of proposed rulemaking.
Under this methodology, foreign steel
subject to licensing may enter a Customs
bonded warehouse or be covered by a
temporary importation bond (TIB)
without a license; the license would be
optional for both the warehouse and TIB
entries. Stating that this optional
treatment is inconsistent with the
purpose of the licensing system, this
commenter argued that all foreign steel
subject to the licensing requirements
should be treated identically, regardless
of whether the steel is placed in a
bonded facility, covered by a TIB, or
admitted into an FTZ, and that this
identical treatment should require the
steel to be licensed and counted when
it is admitted into an FTZ, entered into
a bonded warehouse, or entered on a
TIB.

Customs response: As regards the
administrative message referred to by
this commenter, Customs notes that it
was intended only to advise the trade on
the system requirements for filing the
steel license information (number) when
entry filing is effected electronically in
the Automated Commercial System
(ACS) through the automated broker
interface (ABI). The administrative
message was issued in recognition of the
considerable lead time that is necessary
in order to reprogram ABI user software
and reflected the best information

available at that time from the
Department of Commerce regarding the
steel import licensing program
requirements, that is, the proposals
published by Commerce on July 18,
2002.

As indicated in the preceding
comment discussion regarding FTZs,
the primary responsibility for the steel
import licensing program rests with the
Department of Commerce and,
accordingly, Customs has no authority
to impose standards that are at variance
with the program requirements properly
established by Commerce. Customs
further notes that, in the final
regulations published by Commerce on
December 31, 2002, § 360.101(e)
provides that import licenses are not
required in the case of TIB entries,
transportation and exportation (T&E)
entries, and entries into a bonded
warehouse, and that a license is
required at the time of entry summary
in the case of a covered steel product
that is withdrawn from a bonded
warehouse. In view of this regulatory
standard, Customs cannot adopt the
“identical” treatment principle
suggested by this commenter, and the
text of § 12.145 set forth in this final
rule document has been modified to
refer specifically to merchandise
“entered, or withdrawn from warehouse
for consumption, in the customs
territory of the United States” in order
to exclude from coverage TIB, T&E, and
warehouse entry transactions.

Comment: A commenter referred to a
statement that “[a]ll imports of steel
products * * * will be required to
obtain a steel import license and
provide the license number to U.S.
Customs on the entry summary.” This
commenter raised the issue regarding
the point at which a material is
considered to be “imported” and
suggested that, in the case of warehouse
entries, that point should be when the
material is withdrawn from the
warehouse and a consumption entry is
filed and not when the material is off-
loaded under a warehouse entry and
maintained in the bonded warehouse.

Customs response: The statement
referred to by this commenter appeared
in the proposed rule document
published by the Department of
Commerce on July 18, 2002, rather than
in the notice of proposed rulemaking
published by Customs on August 9,
2002. The statement was not set forth in
that document as proposed regulatory
text and therefore appears to have been
directed to the general thrust of the steel
import licensing program. Customs
further notes that under the program as
developed by Commerce, the mere fact
of importation is not controlling as

regards the licensing and license
number reporting requirements. Rather,
as already indicated in this comment
discussion, the Department of
Commerce proposals and final
regulatory texts, as well as the text of
§12.145 as proposed and as set forth in
this final rule document, make it clear
that those requirements do not arise at
the time of entry into a bonded
warehouse but rather only upon
withdrawal from the warehouse when
Customs Form 7501 will be filed.

Comment: A commenter
recommended that the Customs entry
number not be a requirement at the time
of applying for a license unless it is
available at the time of filing. This
commenter referred to two situations in
which it would not be possible to
provide the proper entry number when
applying for the license. One situation
involves Customs bonded warehouses,
where the entry number assigned at the
time of arrival in the United States is
not the same as the entry number that
applies when duty is eventually paid.
The other situation involves split
shipment situations where a portion of
the cargo covered by one invoice or bill
of lading is discharged and moved
overland separately from the rest of the
cargo, with the result that multiple
entries will be filed for the merchandise
covered by the one invoice or bill of
lading.

Customs response: Customs first notes
that the observations made by this
commenter relate to the license issuance
process which is controlled by the
Department of Commerce regulations
and not by the regulations promulgated
by Customs. Moreover, Customs notes
that, in the final regulations published
by Commerce on December 31, 2002,
§360.103(b) provides that license filers
are not required to report a Customs
entry number to obtain an import
license but are encouraged to do so if
the entry number is known at the time
of filing for the license. Accordingly, the
concern expressed by this commenter
has been addressed in the Commerce
final regulations.

Comment: A commenter referred to a
statement that “[t]he applicable license
number(s) must cover the total quantity
of steel entered and should match the
information provided on the Customs
entry summary.” This commenter
argued that it would be difficult to meet
this requirement in some cases
involving warehouse entries. For
example, where goods are withdrawn
for export to Canada, the inclusion of
those quantities on an application for a
license at the time of “entry” into the
port would have an impact on the
validity of the data collected. This
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commenter also noted the possibility
that a warehouse entry could be open
for an extended period of time,
requiring the government to monitor the
open license for months or even years.

Customs response: The statement
referred to by this commenter appeared
in the proposed rule document
published by the Department of
Commerce on July 18, 2002, rather than
in the notice of proposed rulemaking
published by Customs on August 9,
2002, and this statement was not set
forth in that document as proposed
regulatory text. A similar statement does
appear as regulatory text in the final
rule document published by Commerce
on December 31, 2002: The last sentence
of §360.101(a)(2) reads “[t]he applicable
license(s) must cover the total quantity
of steel entered and should cover the
same information provided on the
Customs entry summary.” This sentence
appears in the context of a discussion of
when a single license may cover
multiple products and when separate
licenses for steel entered under a single
entry are required, and it immediately
follows the statement that ““[a]s a result,
a single Customs entry may require
more than one steel import license.”
The regulatory text in question thus
relates to the scope of the licensing
procedure and therefore falls directly
under the authority of Commerce rather
than that of Customs.

Customs would also suggest that the
potential problem outlined by the
commenter regarding goods withdrawn
from warehouse for shipment to Canada
could be avoided by controlling the
point at which application for the
license is made. In other words, even
though under 19 CFR 181.53 goods
withdrawn from a U.S. duty-deferral
program (such as a Customs bonded
warehouse) for exportation to Canada
must be treated as entered or withdrawn
for consumption, and thus a Customs
Form 7501 must be filed as a
consequence of that exportation, the
potential problem outlined by this
commenter could be avoided simply if
the importer did not apply for the
license when the steel is entered in the
warehouse but rather only when it, or
any part of it, is withdrawn for
shipment to Canada. This approach
would also address the “open license”
issue raised by this commenter.

Comment: One commenter raised an
issue regarding the impact of the
proposal on quota monitoring. The
commenter specifically asked whether
the licenses will play a role in tracking
the quota for products excluded from
the safeguard action that include a quota
mechanism. This commenter suggested
that the answer to this question would

greatly impact both the timing for filing
the license application and what
information might need to be included
on the application.

Customs response: Customs is simply
responsible for collecting the license
number and any related quota or other
data required at the time of entry and for
providing that data to the Department of
Commerce. Responsibility for all other
tracking aspects of the data collected
lies with the Commerce and therefore is
outside the regulatory authority
exercised by Customs.

Comment: A commenter stated that
the sole enforcement authority that
Customs has regarding the proposed
rule is the liquidated damages provision
under 19 CFR 113.62. This commenter
further argued that since Customs can
mitigate liquidated damage claims,
Customs must design its mitigation
guidelines with respect to steel import
licenses to ensure that importers will
have a strong incentive to comply with
the regulatory requirements. The
commenter also referred to the preamble
discussion in the August 9, 2002, notice
of proposed rulemaking regarding future
mitigation guidelines that would
include a reduction of liquidated
damage claims to $50 for a late filing of
the required information or $100 in the
case of a complete failure to file the
information. Arguing that these amounts
are negligible, the commenter stated that
Customs should adopt guidelines
similar to those which governed the
entry of products from Canada under
the 1996 Softwood Lumber Agreement,
that is, mitigation to between 25 and 50
percent of the claim, but not less than
$500 and not more than $3,000 per
entry, and no mitigation if the importer
completely failed to provide the
required information.

Customs response: Customs does not
agree that the mitigation standards
applied to cases involving softwood
lumber from Canada are appropriate in
the present context. Subject to any
changes that may be reflected in any
published mitigation guidelines
regarding the steel import license
program, Customs remains of the
opinion that the mitigated amounts
reflected in the August 9, 2002, notice
of proposed rulemaking are generally
appropriate in this context.

Conclusion

Based on the final regulations adopted
by the Department of Commerce and the
analysis of the comments received as set
forth above, Customs believes that
proposed § 12.145 should be adopted as
a final regulation with the changes to
the text as discussed above.

Executive Order 12866

This document does not meet the
criteria for a “‘significant regulatory
action” as specified in E.O. 12866.

Regulatory Flexibility Act

Pursuant to the provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), it is certified that this
amendment will not have a significant
economic impact on a substantial
number of small entities. Customs
believes that the amendment, which
involves the addition of only one data
element to each of two existing required
Customs forms, will have a negligible
impact on importer operations.
Accordingly, the amendment is not
subject to the regulatory analysis or
other requirements of 5 U.S.C. 603 and
604.

Paperwork Reduction Act

The collections of information in the
current regulations have already been
approved by the Office of Management
and Budget (OMB) in accordance with
the Paperwork Reduction Act of 1995
(44 U.S.C. 3507) and assigned OMB
control number 1515-0065 (Entry
summary and continuation sheet) and
OMB control number 1515-0086
(Application for foreign-trade zone
admission and/or status designation).
This rule does not involve any material
change to the existing approved
information collections.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number
assigned by OMB.

Drafting Information

The principal author of this document
was Francis W. Foote, Office of
Regulations and Rulings, U.S. Customs
Service. However, personnel from other
offices participated in its development.

List of Subjects in 19 CFR Part 12

Bonds, Customs duties and
inspection, Entry of merchandise,
Imports, Prohibited merchandise,
Reporting and recordkeeping
requirements, Restricted merchandise.

Amendment to the Regulations

For the reasons stated in the
preamble, Part 12 of the Customs
Regulations (19 CFR Part 12) is
amended as set forth below.

PART 12—SPECIAL CLASSES OF
MERCHANDISE

1. The authority citation for Part 12
continues to read in part as follows:



Federal Register/Vol.

68, No. 55/Friday, March 21, 2003 /Rules and Regulations

13839

Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202
(General Note 23, Harmonized Tariff
Schedule of the United States (HTSUS)),
1624;

* * * * *

2. A new center heading and new
§12.145 are added to read as follows:

Steel Products

§12.145 Entry or admission of certain
steel products.

In any case in which a steel import
license number is required to be
obtained under regulations promulgated
by the U.S. Department of Commerce,
that license number must be included:

(a) On the entry summary, Customs
Form 7501, or on an electronic
equivalent, at the time of filing, in the
case of merchandise entered, or
withdrawn from warehouse for
consumption, in the customs territory of
the United States; or

(b) On Customs Form 214, at the time
of filing under Part 146 of this chapter,
in the case of merchandise admitted
into a foreign trade zone.

Robert C. Bonner,
Commissioner of Customs.

Approved: February 25, 2003.
Timothy E. Skud,
Deputy Assistant Secretary of the Treasury.
[FR Doc. 03—-6757 Filed 3—20—-03; 8:45 am]
BILLING CODE 4820-02-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 558

New Animal Drugs for Use in Animal
Feeds; Laidlomycin and
Chlortetracycline

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a new animal drug
application (NADA) filed by Alpharma,
Inc. The NADA provides for the use of
approved, single-ingredient Type A
medicated articles containing

laidlomycin and chlortetracycline to
formulate two-way combination drug
Type C medicated feeds for cattle fed in
confinement for slaughter.

DATES: This rule is effective March 21,
2003.

FOR FURTHER INFORMATION CONTACT: Eric
S. Dubbin, Center for Veterinary
Medicine (HFV-128), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 301-827—-0232, e-
mail: edubbin@cvm.fda.gov.
SUPPLEMENTARY INFORMATION: Alpharma,
Inc., One Executive Dr., P.O. Box 1399,
Fort Lee, NJ 07024, filed NADA 141-201
for use of CATTLYST (laidlomycin
propionate potassium) and
AUREOMYCIN (chlortetracycline) Type
A medicated articles to formulate two-
way combination drug Type C
medicated feeds for cattle fed in
confinement for slaughter. The NADA is
approved as of December 18, 2002, and
the regulations are amended in 21 CFR
558.128 and 558.305 to reflect the
approval and a current format. The basis
of approval is discussed in the freedom
of information summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Dockets Management
Branch (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33(a)(2) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 558

Animal drugs, Animal feeds.
Therefore, under the Federal Food,
Drug, and Cosmetic Act and under

authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 558 is amended as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

1. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: 21 U.S.C. 360b, 371.

2. Section 558.128 Chlortetracycline is
amended in paragraph (e)(6) by
redesignating paragraphs (e)(6)(vii)
through (e)(6)(xii) as paragraphs
(e)(6)(viii) through (e)(6)(xiii); and by
adding new paragraph (e)(6)(vii) to read
as follows:

§558.128 Chlortetracycline.

* * * * *

(e) * % %

(6) * % %

(vii) Laidlomycin in accordance with
§558.305.
* * * * *

3. Section 558.305 is amended by:

a. Revising the section heading;

b. Redesignating paragraph (b) as
paragraph (c);

c. Adding new paragraphs (b) and
(c)(3); and

d. Revising paragraphs (a) and (d) to
read as follows:

§558.305 Laidlomycin.

(a) Specifications. Type A medicated
articles containing 50 grams
laidlomycin propionate potassium per
pound.

(b) Approvals. See No. 046573 in
§510.600(c) of this chapter.

(c) Special considerations.
* * * * *

(3) Labeling for all Type B feeds
(liquid and dry) and Type C feeds
containing laidlomycin shall bear the
following statements:

(i) Do not allow horses or other
equines access to feeds containing
laidlomycin propionate potassium.

(ii) The safety of laidlomycin
propionate potassium in unapproved
species has not been established.

(iii) Not for use in animals intended
for breeding.

(d) Conditions of use. It is used in
cattle being fed in confinement for
slaughter as follows:

Laidlomycin in grams
per ton

Combination in grams per ton

Indications for use

Limitations Sponsor

M5

For improved feed efficiency
and increased rate of weight
gain.

Feed continuously in a Type
C feed at a rate of 30 to 75
mg/head/day.

046573
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La'dlongfr'?o'r? grams | combination in grams per ton Indications for use Limitations Sponsor
2)5 Chlortetracyclinel0 mg/lb body | For improved feed efficiency | Feed continuously at a rate 046573
weight and increased rate of weight of 30 to 75 mg laidlomycin
gain; and for treatment of propionate potassium per
bacterial enteritis caused by head per day for not more
Echerichia coli and bacterial than 5 days. A withdrawal
pneumonia caused by period has not been estab-
Pasteurella multocida orga- lished for this product in
nisms susceptible to chlor- pre-ruminating calves. Do
tetracycline. not use in calves to be
processed for veal.
3)5 Chlortetracycline 350 mg/head/ | For improved feed efficiency | Feed continuously at a rate 046573
day and increased rate of weight of 30 to 75 mg laidlomycin
gain; and for control of bac- propionate potassium per
terial pneumonia associated head per day. A withdrawal
with shipping fever complex period has not been estab-
caused by Pasteurella spp. lished for this product in
susceptible to chlortetra- pre-ruminating calves. Do
cycline. not use in calves to be
processed for veal.
(4) 5to0 10 For improved feed efficiency. Feed continuously in a Type 046573
C feed at a rate of 30 to
150 milligrams/head/day.
(5) 5t0 10 Chlortetracycline 10 mg/pound | For improved feed efficiency; | Feed continuously at a rate 046573
body weight and for treatment of bacterial of 30 to 150 mg
enteritis caused by E. coli laidlomycin propionate po-
and bacterial pneumonia tassium per head per day
caused by P. multocida or- for not more than 5 days. A
ganisms susceptible to chlor- withdrawal period has not
tetracycline. been established for this
product in pre-ruminating
calves. Do not use in
calves to be processed for
veal.
(6) 5to 10 Chlortetracycline 350 mg/head/ | For improved feed efficiency; | Feed continuously at a rate 046573
day and for control of bacterial of 30 to 150 mg
pneumonia associated with laidlomycin propionate po-
shipping  fever  complex tassium per head per day.
caused by Pasteurella spp. A withdrawal period has
susceptible to chlortetra- not been established for
cycline. this product in pre-rumi-
nating calves. Do not use
in calves to be processed
for veal.

Dated: February 25, 2003.
Stephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. 03-6508 Filed 3—20-03; 8:45 am]
BILLING CODE 4160-01-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[CA 088—FON; FRL—-7470-6]

Finding of Failure To Submit State
Implementation Plan Revisions for
Particulate Matter, California—San
Joaquin Valley

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final action to
find that California failed to make a

Clean Air Act (CAA or Act) state
implementation plan (SIP) submittal for
particulate matter of ten microns or less
(PM—10) required for the San Joaquin
Valley PM—10 nonattainment area (the
San Joaquin Valley or the Valley). Under
the Act, for serious areas failing to attain
the PM-10 National Ambient Air
Quality Standards (NAAQS) by the
required attainment date, states are
required to submit within 12 months
after the applicable attainment date,
plan revisions which provide for
attainment of the PM—10 NAAQS, and
from the date of such submission until
attainment, for an annual reduction of
PM-10 or PM-10 precursor emissions
within the area of not less than 5
percent of the amount of such emissions
as reported in the most recent inventory
prepared for the area (5% attainment
plan). The San Joaquin Valley is a
serious PM—10 nonattainment area that
failed to meet its attainment date of

December 31, 2001. Thus, the 5% PM-
10 attainment plan was due on
December 31, 2002 but has not yet been
submitted.

This action triggers the 18-month
clock for mandatory application of
sanctions and the 2-year clock for a
federal implementation plan (FIP) under
the Act. This action is consistent with
the CAA mechanism for assuring SIP
submissions.

EFFECTIVE DATE: This action is effective
as of March 7, 2003.

FOR FURTHER INFORMATION CONTACT:
Doris Lo, U. S. Environmental
Protection Agency, Region 9, Air
Division (AIR-2), 75 Hawthorne Street,
San Francisco, CA 94105-3901,
Telephone: (415) 972—-3959;
lo.doris@epa.gov.

SUPPLEMENTARY INFORMATION:
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I. CAAPM-10 Planning Requirements
for the San Joaquin Valley

In 1990, Congress amended the Clean
Air Act to address, among other things,
continued nonattainment of the PM—-10
NAAQS.? Public Law 549, 104 Stat.
2399, codified at 42 U.S.C. 7401-7671q
(1991). On the date of enactment of the
1990 Clean Air Act Amendments, PM—
10 areas including the San Joaquin
Valley planning area, meeting the
qualifications of section 107(d)(4)(B) of
the amended Act, were designated
nonattainment by operation of law. See
56 FR 11101 (March 15, 1991). EPA
codified the boundaries of the San
Joaquin Valley PM—10 nonattainment
area at 40 CFR 81.305.2

Once an area is designated
nonattainment for PM-10, section 188
of the CAA outlines the process for
classifying the area and establishes the
area’s attainment deadline. In
accordance with section 188(a), at the
time of designation, all PM—10
nonattainment areas, including San
Joaquin Valley, were initially classified
as moderate.

Section 188(b)(1) of the Act provides
that moderate areas can subsequently be
reclassified as serious before the
applicable moderate area attainment
date if at any time EPA determines that
the area cannot “practicably” attain the
PM-10 NAAQS by the moderate area
attainment deadline, December 31,
1994. On January 8, 1993 (58 FR 3337),
EPA made such a determination and
reclassified the San Joaquin Valley
planning area as serious.

The attainment deadline for the San
Joaquin Valley is December 31, 2001.
Section 189(b)(2) of the Act required the
submission of SIP revisions addressing
CAA sections 189(b) and (c) by August
8, 1994 and February 8, 1997. California
made these required serious area
submittals for the San Joaquin Valley
and withdrew them on February 26,
2002. EPA then made a finding of
failure to submit (67 FR 11925).

1EPA revised the NAAQS for PM-10 on July 1,
1987 (52 FR 24672), replacing standards for total
suspended particulates with new standards
applying only to particulate matter up to 10
microns in diameter (PM-10). At that time, EPA
established two PM-10 standards. The annual PM—
10 standard is attained when the expected annual
arithmetic average of the 24-hour samples, averaged
over a three year period, is equal to or less than 50
micrograms per cubic meter (ug/m3). The 24-hour
PM-10 standard of 150 ug/m3 is attained if samples
taken for 24-hour periods have no more than one
expected exceedance per year, averaged over 3
years. See 40 CFR 50.6 and 40 CFR part 50,
appendix K.

2The San Joaquin Valley PM—-10 planning area
includes the following counties in California’s
central valley: Fresno, Kern, Kings, Tulare, San
Joaquin, Stanislaus, Madera and Merced.

On July 23, 2002, EPA finalized a
finding of failure to attain the annual
and 24-hour PM-10 standards for the
Valley by December 31, 2001 (67 FR
48039). For serious areas failing to meet
their applicable attainment deadlines,
section 189(d) of the CAA requires
states to “submit within 12 months after
the applicable attainment date, plan
revisions which provide for attainment
of the PM—10 air quality standards and,
from the date of such submission until
attainment, for an annual reduction of
PM-10 or PM-10 precursor emissions
within the area of not less than 5
percent of the amount of such emissions
as reported in the most recent inventory
prepared for the area.” The 5% PM-10
attainment plan for the San Joaquin
Valley was due on December 31, 2002.
EPA has not yet received such a
submittal from the State.

II. Final Action

A. Finding of Failure To Submit
Required SIP Revisions

If California does not submit the
required plan revisions within 18
months of the effective date of today’s
rulemaking, pursuant to CAA section
179(a) and 40 CFR 52.31, the offset
sanction identified in CAA section
179(b) will be applied in the affected
area. If the State has still not made a
complete submittal 6 months after the
offset sanction is imposed, then the
highway funding sanction will apply in
the affected area, in accordance with 40
CFR 52.31.3 The 18-month clock will
stop and the sanctions will not take
effect if, within 18 months after the date
of the finding, EPA finds that the State
has made a complete submittal
addressing the 5% attainment
requirements for the San Joaquin Valley.
In addition, CAA section 110(c)(1)
provides that EPA must promulgate a
federal implementation plan (FIP) no
later than 2 years after a finding under
section 179(a) unless EPA takes final
action to approve the submittal within
2 years of EPA’s finding.

B. Effective Date Under the
Administrative Procedures Act

This final action is effective on March
7, 2003. Under the Administrative
Procedures Act (APA), 5 U.S.C.

3In a 1994 rulemaking, EPA established the
Agency’s selection of the sequence of these two
sanctions: the offset sanction under section
179(b)(2) shall apply at 18 months, followed 6
months later by the highway sanction under section
179(b)(1) of the Act. EPA does not choose to deviate
from this presumptive sequence in this instance.
For more details on the timing and implementation
of the sanctions, see 59 FR 39832 (August 4, 1994),
promulgating 40 CFR 52.31, “Selection of sequence
of mandatory sanctions for findings made pursuant
to section 179 of the Clean Air Act.”

553(d)(3), an agency rulemaking may
take effect before 30 days after the date
of publication in the Federal Register if
an agency has good cause to mandate an
earlier effective date. Today’s action
concerns SIP revisions that are already
overdue and the State has been aware of
applicable provisions of the CAA
relating to overdue SIPs. In addition,
today’s action simply starts a “‘clock”
that will not result in sanctions for 18
months, and that the State may “turn
off”” through the submission of a
complete SIP submittal. These reasons
support an effective date prior to 30
days after the date of publication.

C. Notice-and-Comment Under the
Administrative Procedures Act

This final agency action is not subject
to the notice-and-comment
requirements of the APA, 5 U.S.C.
533(b). EPA believes that because of the
limited time provided to make findings
of failure to submit regarding SIP
submissions, Congress did not intend
such findings to be subject to notice-
and-comment rulemaking. However, to
the extent such findings are subject to
notice-and-comment rulemaking, EPA
invokes the good cause exception
pursuant to the APA, 5 U.S.C. 553(d)(3).
Notice and comment are unnecessary
because no EPA judgment is involved in
making a nonsubstantive finding of
failure to submit SIPs required by the
CAA. Furthermore, providing notice
and comment would be impracticable
because of the limited time provided
under the statute for making such
determinations. Finally, notice and
comment would be contrary to the
public interest because it would divert
Agency resources from the critical
substantive review of submitted SIPs.
See 58 FR 51270, 51272, note 17
(October 1, 1993); 59 FR 39832, 39853
(August 4, 1994).

III. Statutory and Executive Officer
Reviews

A. Executive Order 12866

The Office of Management and Budget
has exempted this regulatory action
from Executive Order 12866, entitled
Regulatory Planning and Review.”

B. Executive Order 13211

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355 (May 22, 2001)) because it is
not a significant regulatory action under
Executive Order 12866.

C. Executive Order 13045

Executive Order 13045, entitled
“Protection of Children from
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Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
applies to any rule that: (1) Is
determined to be “‘economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency. This rule is
not subject to Executive Order 13045
because it does not involve decisions
intended to mitigate environmental
health or safety risks.

D. Executive Order 13132

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) revokes and replaces Executive
Orders 12612, Federalism and 12875,
Enhancing the Intergovernmental
Partnership. Executive Order 13132
requires EPA to develop an accountable
process to ensure “meaningful and
timely input by State and local officials
in the development of regulatory
policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

This rule will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it does

not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. Thus, the requirements of
section 6 of the Executive Order do not
apply to this rule.

E. Executive Order 13175

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 6, 2000), requires EPA
to develop an accountable process to
ensure ‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.”

This final rule does not have tribal
implications. It will not have substantial
direct effects on tribal governments, on
the relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

F. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions.

This final rule will not have a
significant impact on a substantial
number of small entities because
findings of failure to submit required
SIP revisions do not by themselves
create any new requirements. Therefore,
I certify that this action will not have a
significant economic impact on a
substantial number of small entities.

G. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,

local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that today’s
action does not include a Federal
mandate that may result in estimated
costs of $100 million or more to either
State, local, or tribal governments in the
aggregate, or to the private sector. The
CAA provision discussed in this notice
requires states to submit SIPs. This
notice merely provides a finding that
California has not met that requirement.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

H. National Technology Transfer and
Advancement Act

Section 12 of the National Technology
Transfer and Advancement Act
(NTTAA) of 1995 requires Federal
agencies to evaluate existing technical
standards when developing a new
regulation. To comply with NTTAA,
EPA must consider and use “voluntary
consensus standards’’ (VCS) if available
and applicable when developing
programs and policies unless doing so
would be inconsistent with applicable
law or otherwise impractical. EPA
believes that VCS are inapplicable to
today’s action because it does not
require the public to perform activities
conducive to the use of VCS.

L. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This rule is not a “major” rule as
defined by 5 U.S.C. 804(2).
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J. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by May 20, 2003.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

Authority: 42 U.S.C. 7401 et seq.

Dated: March 7, 2003.
Laura Yoshii,
Acting Regional Administrator, Region IX.
[FR Doc. 03—-6708 Filed 3—20-03; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[CA 071-0379a; FRL—7456-6]

Revisions to the California State
Implementation Plan, Imperial County
Air Pollution Control District,
Mendocino County Air Quality
Management District, and Monterey
Bay Unified Air Pollution Control
District

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the
Imperial County Air Pollution Control
District (ICAPCD) and the Mendocino
County Air Quality Management District
(MCAQMD), and to rescind one rule
from the Monterey Bay Unified Air
Pollution Control District (MBUAPCD)
portion of the California State
Implementation Plan (SIP). Under
authority of the Clean Air Act as
amended in 1990 (CAA or the Act), we
are approving and rescinding local rules
that are administrative and address
changes for clarity and consistency.
DATES: This rule is effective on May 20,
2003, without further notice, unless
EPA receives adverse comments by
April 21, 2003. If we receive such
comment, we will publish a timely
withdrawal in the Federal Register to
notify the public that this rule will not
take effect.

ADDRESSES: Mail comments to Andy

Steckel, Rulemaking Office Chief (AIR-

4), U.S. Environmental Protection

Agency, Region IX, 75 Hawthorne

Street, San Francisco, CA 94105-3901.
You can inspect copies of the

submitted SIP revisions and EPA’s

technical support documents (TSDs) at
our Region IX office during normal
business hours. You may also see copies
of the submitted SIP revisions at the
following locations:

Air and Radiation Docket and
Information Center, U.S.
Environmental Protection Agency,
Room B-102, 1301 Constitution
Avenue, NW., (Mail Code 6102T),
Washington, DC 20460.

California Air Resources Board,
Stationary Source Division, Rule
Evaluation Section, 1001 “I”’ Street,
Sacramento, CA 95814.

TABLE 1.—SUBMITTED RULES

Imperial County Air Pollution Control
District, 150 South 9th Street, El
Centro, CA 92243-2801.

Mendocino County Air Quality
Management District, 306 E. Gobbi
St., Ukiah, CA 95482-5511.

Monterey Bay Unified Air Pollution
Control District, 24580 Silver Cloud
Ct., Monterey, CA 93940-6536.

A copy of the rules may also be
available via the Internet at http://
www.arb.ca.gov/drdb/drdbltxt.htm.
Please be advised that this is not an EPA
Web site and may not contain the same
version of the rule that was submitted
to EPA.

FOR FURTHER INFORMATION CONTACT:
Cynthia G. Allen, EPA Region IX, (415)
947-4120.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and ‘“‘our” refer to EPA.

Table of Contents

1. The State’s Submittal
A. What rules did the State submit?
B. Are there other versions of these rules?
C. What is the purpose of the submitted
rule revisions?
II. EPA’s Evaluation and Action
A. How is EPA evaluating the rules?
B. Do the rules meet the evaluation
criteria?
C. Public comment and final action.
III. Background information
A. Why were these rules submitted?
IV. Administrative Requirements

I. The State’s Submittal
A. What Rules Did the State Submit?

Table 1 lists the rules we are
approving with the dates that they were
adopted by the local air agencies and
submitted by the California Air
Resources Board (CARB).

9 ¢ 33

us

Local . .
agency Rule No. Rule title Adopted Submitted
ICAPCD 115 | Legal Application and Incorporation of Other Regulations 36416 36671
MCAQMD 400(b) | CIrCUMVENLION ...coviiiiiiiiiiiieesieeeee ettt 34064 34290
MBUAPCD 209 | State Ambient Air Quality Standards (Rescission) 36753 36870

On December 27, 1993 (MCAQMD),
October 6, 2000 (ICAPCD), and February
8, 2001 (MBUAPCD), these rule
submittals were found to meet the
completeness criteria in 40 CFR part 51
Appendix V, which must be met before
formal EPA review.

B. Are There Other Versions of These
Rules?

We approved versions of these rules
into the SIP on the dates listed: ICAPCD
rule 115, February 3, 1989; MCAQMD

rule 400(b), November 7, 1978; and
MBUAPCD rule 209, July 13, 1987.

C. What Is the Purpose of the Submitted
Rule Revisions?

Imperial rule 115 has been
reformatted for consistency with the
district’s rule book and represents an
improvement to the SIP.

Mendocino rule 400(b) has been
revised to clarify that no one may emit
air contaminants except in such fashion
that compliance can be determined.

Monterey rule 209 is being rescinded
because requirements have previously
been incorporated into district rule 207.
The TSDs have more information about
these rules.

II. EPA’s Evaluation and Action
A. How Is EPA Evaluating the Rules?

These rules describe administrative
provisions and definitions that support
emission controls found in other local
agency requirements. In combination
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with the other requirements, these rules
must be enforceable (see section 110(a)
of the Act) and must not relax existing
requirements (see sections 110(l) and
193). EPA policy that we used to help
evaluate enforceability requirements
consistently includes the Bluebook
(“Issues Relating to VOC Regulation
Cutpoints, Deficiencies, and
Deviations,” EPA, May 25, 1988) and
the Little Bluebook (‘““Guidance
Document for Correcting Common VOC
& Other Rule Deficiencies,” EPA Region
9, August 21, 2001).

B. Do the Rules Meet the Evaluation
Criteria?

We believe these rules are consistent
with the relevant policy and guidance
regarding enforceability and SIP
relaxations. The TSDs have more
information on our evaluation.

C. Public Comment and Final Action

As authorized in section 110(k)(3) of
the Act, EPA is fully approving the
submitted rules and rule recission
because we believe they fulfill all
relevant requirements. We do not think
anyone will object to this approval, so
we are finalizing it without proposing it
in advance. However, in the proposed
rules section of this Federal Register,
we are simultaneously proposing
approval of the same submitted rules
and recission. If we receive adverse
comments by April 21, 2003, we will
publish a timely withdrawal in the
Federal Register to notify the public
that the direct final approval will not
take effect and we will address the
comments in a subsequent final action
based on the proposal. If we do not
receive timely adverse comments, the
direct final approval will be effective
without further notice on May 20, 2003.
This will incorporate these rules into
the Federally enforceable SIP.

Please note that if EPA receives
adverse comment on an amendment,
paragraph, or section of this rule and if
that provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment.

III. Background Information
A. Why Were These Rules Submitted?

Section 110(a) of the CAA requires
states to submit regulations that control
volatile organic compounds, oxides of
nitrogen, particulate matter, and other
air pollutants which harm human health
and the environment. These rules were
developed as part of the local agency’s
program to control these pollutants.
Table 2 lists some of the national

milestones leading to the submittal of
these rules.

TABLE 2.—OZONE NONATTAINMENT
MILESTONES

Date Event

March 3, 1978 | EPA promulgated a list of
0zone nonattainment
areas under the Clean Air
Act as amended in 1977.
43 FR 8964; 40 CFR
81.305.

EPA notified Governors that
parts of their SIPs were in-
adequate to attain and
maintain the ozone stand-
ard and requested that
they correct the defi-
ciencies (EPA’s SIP—
Call). See section
110(a)(2)(H) of the pre-
amended Act.

Clean Air Act Amendments
of 1990 were enacted.
Pub. L. 101-549, 104
Stat. 2399, codified at 42
U.S.C. 7401-7671q.

May 26, 1988

November 15,
1990.

IV. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
‘“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
State law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
State law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under State law and does not impose
any additional enforceable duty beyond
that required by State law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This

action also does not have federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a State rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045,
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve State choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by May 20, 2003.
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Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: January 17, 2003.

Alexis Strauss,
Acting Regional Administrator, Region IX.

Part 52, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart F—California

2. Section 52.220 is amended by
adding paragraphs (c)(159)(iii)(E),
(194)(1)(G)(2), and (279)(i)(A)(10) to read
as follows:

§52.220 Identification of plan.
* * * * *

(C) * *x %

(159) * % %

(111) * ok %

(E) Previously approved on July 13,
1987 in (c)(159)(iii)(A) of this section
and now deleted without replacement,
Rule 209.
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* * * * *

(279) E

(i) * % %

(A] * * %

(10) Rule 115 adopted on November
19, 1985 and amended on September 14,
1999.

* * * * *
[FR Doc. 03-6710 Filed 3—20-03; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP—2003-0032; FRL-7294-1]
Imazethapyr; Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of imazethapyr,
2-[4,5-dihydro-4-methyl-4-(1-
methylethyl)-5-oxo-1H-imidazol-2-yl]-5-
ethyl-3-pyridine carboxylic acid in/on
canola seed (import commodity only),
and the combined residues of
imazethapyr, its metabolite 2-[4,5-
dihydro-4-methyl-4-(1-methylethyl)-5-
oxo-1H-imidazol-2-yl]-5-(1-
hydroxyethyl)-3-pyridine carboxylic
acid, and its metabolite 5-[1-(beta-D-
glucopyranosyloxy)ethyl]-2-[4,5-
dihydro-4-methyl-4-(1-methylethyl)-5-
oxo-1H-imidazol-2-yl]-3-
pyridinecarboxylic acid in or on animal
feed, nongrass, forage and hay group.
BASF requested these tolerances under
the Federal Food, Drug, and Cosmetic
Act (FFDCA), as amended by the Food
Quality Protection Act of 1996 (FQPA).
DATES: This regulation is effective
March 21, 2003. Objections and requests
for hearings, identified by ID numbers
OPP-2003-0032, must be received on or
before May 20, 2003.

ADDRESSES: Written objections and
hearing requests may be submitted
electronically, by mail, or through hand
delivery/courier. Follow the detailed
instructions as provided in Unit VI. of
the SUPPLEMENTARY INFORMATION.

FOR FURTHER INFORMATION CONTACT: Jim
Tompkins, Registration Division 7505C,
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW.,Washington,
DC 20460-0001; telephone number:
(703) 305-5697; e-mail address:
Tompkins.Jim@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this Action Apply to Me?

You may be affected by this action if
you are an agricultural producer, food
manufacturer, or pesticide
manufacturer. Potentially affected
categories and entities may include, but
are not limited to:

* Crop production (NAICS 111)

* Animal production (NAICS 112)

* Food manufacturing (NAICS 311)

* Pesticide manufacturing (NAICS
32532)

* Antimicrobial pesticides (NAICS
32561)

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in the table could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether or not this action might apply
to certain entities. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Get Copies of this
Document and Other Related
Information?

1. Docket. EPA has established official
public dockets for this action under
docket identification (ID) number OPP—
2003-0032. The official public docket
consists of the documents specifically
referenced in this action, any public
comments received, and other
information related to this action.
Although a part of the official docket,
the public docket does not include
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. The official public
docket is the collection of materials that
is available for public viewing at the
Public Information and Records
Integrity Branch (PIRIB), Rm. 119,
Crystal Mall #2, 1921 Jefferson Davis
Hwy., Arlington, VA. This docket
facility is open from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The docket telephone number
is (703) 305-5805.

2. Electronic access. You may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 180 is available at http://
www.access.gpo.gov/nara/cfr/
cfrhtml 00/Title_40/40cfr180_00.html, a
beta site currently under development.
To access the OPPTS Harmonized
Guidelines referenced in this document,
go directly to the guidelines at http://
www.epa.gov/opptsfrs/home/
guidelin.htm.

An electronic version of the public
docket is available through EPA’s
electronic public docket and comment
system, EPA Dockets. You may use EPA
Dockets at http://www.epa.gov/edocket/
to submit or view public comments,
access the index listing of the contents
of the official public docket, and to
access those documents in the public
docket that are available electronically.
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Although not all docket materials may
be available electronically, you may still
access any of the publicly available
docket materials through the docket
facility identified in Unit I.B.1. Once in
the system, select “search,” then key in
the appropriate docket ID number.

II. Background and Statutory Findings

In the Federal Register of December 6,
2002 (67 FR 72678) (FRL-7283-3) and
the Federal Register of January 3, 2003
(68 FR 370) (FRL-7283-4), EPA issued
notices pursuant to section 408 of
FFDCA, 21 U.S.C. 346a, as amended by
FQPA (Public Law 104-170),
announcing the filing of pesticide
petitions (PP 6F4746 and PP 1E6286,
respectively) by BASF. The notices
included a summary of the petitions
prepared by BASF, the registrant. There
were no comments received in response
to the notices of filing.

Petition 6F4746 requested that 40 CFR
180.447 be amended by establishing a
tolerance for combined residues of the
herbicide imazethapyr, 2-[4,5-dihydro-
4-methyl-4-(1-methylethyl)-5-oxo-1H-
imidazol-2-yl]-5-ethyl-3-pyridine
carboxylic acid as its ammonium salt,
and its metabolite 2-[4,5-dihydro-4-
methyl-4-(1-methylethyl)-5-oxo0-1H-
imidazol-2-yl]-5-(1-hydroxyethyl)-3-
pyridine carboxylic acid both free and
conjugated, in or on non-grass animal
feed crops, forage, hay, and seed at 3.0
parts per million (ppm). Petition 1E6286
requested that 40 CFR 180.447 be
amended to establish a tolerance for the
sum of the residues of the herbicide
imazethapyr 2-[4,5-dihydro-4-methyl-4-
(1-methylethyl)-5-oxo-1H-imidazol-2-
yl]-5-ethyl-3-pyridinecarboxylic acid as
its free acid or its ammonium salt
(calculated as the acid), and its
metabolite 2-[4,5-dihydro-4-methyl-4-(1-
methylethyl)-5-oxo-1H-imidazol-2-yl]-5-
(1- hydroxyethyl)-3-pyridinecarboxylic
acid on canola seed at 0.1 ppm.

Section 408(b)(2)(A)(i) of the FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe”.
Section 408(b)(2)(A)(ii) of the FFDCA
defines ““safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of the FFDCA requires EPA
to give special consideration to
exposure of infants and children to the
pesticide chemical residue in

establishing a tolerance and to “ensure
that there is a reasonable certainty that
no harm will result to infants and
children from aggregate exposure to the
pesticide chemical residue....”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 of the
FFDCA and a complete description of
the risk assessment process, see the final
rule on Bifenthrin Pesticide Tolerances
(62 FR 62961, November 26, 1997)
(FRL-5754-7).

After analysis of the submitted
residue chemistry data, EPA determined
that appropriate tolerances for nongrass
animal feed differ from those proposed
by the registrant. EPA determined that
available field trial data support the
following tolerances for the combined
residues of the herbicide imazethapyr,
2-[4,5-dihydro-4-methyl-4-(1-
methylethyl)-5-oxo-1H-imidazol-2-yl]-5-
ethyl-3-pyridine carboxylic acid, and its
metabolites 2-[4,5-dihydro-4-methyl-4-
(1-methylethyl-5-oxo-1H-imidazol-2-yl]-
5-(1-hydroxyethyl)-3-pyridine
carboxylic acid and 5-[1-(beta-D-
glucopyranosyloxy)ethyl]-2-[4,5-
dihydro-4-methyl-4-(1-methylethyl)-5-
oxo-1H-imidazol-2-yl]-3-
pyridinecarboxylic acid, applied as its
free acid or ammonium salt, in or on the
following raw agricultural commodities:
Animal feed, nongrass, group, forage -
3.0 ppm; animal feed, nongrass, group,
hay - 5.5 ppm; alfalfa, seed - 0.15 ppm;
and alfalfa, seed screenings - 0.15 ppm.
The currently established alfalfa forage
and alfalfa hay tolerances will be
removed since they will be covered by
the new nongrass animal feed forage
and hay group tolerances. The tolerance
for canola seed will be established for
residues of the parent compound,
imazethapyr, only. Finally, EPA
determined that tolerances of 0.10 ppm
for imazethapyr and the metabolite 2-
[4,5-dihydro-4-methyl-4-(1-
methylethyl)-5-oxo-1H-imidazol-2-yl]-5-
(1-hydroxyethyl)-3-pyridine carboxylic
acid need to be established for meat
byproducts of cattle, goat, hog, horse,
and sheep; the registrant did not
propose tolerances for these
commodities. EPA determined that
tolerances are not needed for eggs; milk;
meat and fat of cattle, goat, hog, horse,
and sheep; and poultry commodities
because there is no reasonable
expectation of finite residues based on
the calculated maximum total dietary
burdens and the results of the poultry
metabolism study.

The data for nongrass animal feeds
and canola were used in the aggregate
risk assessment that was calculated to

support establishing tolerances for rice
commodities, and the risk discussion in
the following Unit III. will frequently
refer back to that final rule (FR notice
dated August 29, 2002, 67 FR 55323)
(FRL-7193—4).

III. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D)
of the FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action. EPA has sufficient data to assess
the hazards of and to make a
determination on aggregate exposure,
consistent with section 408(b)(2) of the
FFDCA, for tolerances residues of
imazethapyr in/on canola seed at 0.10
ppm, and for combined residues of
imazethapyr on nongrass animal feed at
3 ppm for forage, 5.5 ppm for hay, and
additional tolerances of 0.15 ppm for
alfalfa seed and alfalfa seed screenings.
EPA’s assessment of exposures and risks
associated with establishing the
tolerance follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The nature of the
toxic effects caused by imazethapyr are
discussed in Unit I1I. A. of the final rule
that established imazethapyr tolerances
in or on rice, crayfish, and meat
byproducts of certain cattle (FR notice
dated August 29, 2002, 67 FR 55323).

B. Toxicological Endpoints

The toxicological endpoints for
imazethapyr are discussed in Unit III. B.
of the final rule that established
imazethapyr tolerances in or on rice,
crayfish, and meat byproducts of certain
cattle (FR notice dated August 29, 2002,
67 FR 55323).

C. Exposure Assessment

The exposure assessment for
imazethapyr are discussed in Unit III. C.
of the final rule that established
imazethapyr tolerances in or on rice,
crayfish, and meat byproducts of certain
cattle (FR notice dated August 29, 2002,
67 FR 55323).

D. Safety Factor for Infants and
Children

The safety factors for infants and
children for imazethapyr are discussed
in Unit III. D. of the final rule that
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established imazethapyr tolerances in or
on rice, crayfish, and meat byproducts
of certain cattle (FR notice dated August
29, 2002, 67 FR 55323).

E. Aggregate Risks and Determination of
Safety

The aggregate risks and determination
of safety for imazethapyr are discussed
in Unit III. E. of the final rule that
established imazethapyr tolerances in or
on rice, crayfish, and meat byproducts
of certain cattle (FR notice dated August
29, 2002, 67 FR 55323). Based on these
risk assessments, EPA concludes that
there is a reasonable certainty that no
harm will result to the general
population, and to infants and children
from aggregate exposure to imazethapyr
residues.

IV. Other Considerations

A. Analytical Enforcement Methodology

Proposed enforcement methodologies
have been submitted to enforce the
tolerance expressions. Method M-2261
using a Capillary Electrophoresis (CE)
buffer system has been validated and is
suitable for enforcement purposes on
the nongrass animal feeds. Method M-
3319, using CE Chromatography with
ultraviolet (UV) detection at 240
nanometers (nm) has been proposed as
the enforcement method. This proposed
method has been validated by an
independent laboratory for
determination of imazethapyr in/on
canola seed. Method M-2261 may be
requested from: Chief, Analytical
Chemistry Branch, Environmental
Science Center, 701 Mapes Rd., Ft.
Meade, MD 20755-5350; telephone
number: (410) 305-2905; e-mail address:
residuemethods@epa.gov.

B. International Residue Limits

There are no Codex maximum residue
levels established or proposed for
residues of imazethapyr on nongrass
animal feeds or canola.

C. Conditions

The following will be imposed as
conditions of registration for application
of imazethapyr to nongrass animal feed
crop group: submission of clover
residue data from Region 2 (n=1),
Region 7 (n=1), and Region 8 (n=1),
successful radiovalidation of the
livestock enforcement method, and
submission of an acceptable ruminant
feeding study.

The following will be imposed as
conditions of registration for application
of imazethapyr to canola seed:
Submission of supplementary
information for the canola field trial
samples collected as part of report RES
95—-112 (MRID 45409201; errors in

sample tracking table, missing
information pertaining to application/
harvest, interval from harvest to frozen
storage, and/or conditions/mode of
transport).

V. Conclusion

Therefore, tolerances are established
for the combined residues of
imazethapyr, 2-[4,5-dihydro-4-methyl-4-
(1-methylethyl)-5-oxo-1H-imidazol-2-
yl]-5-ethyl-3-pyridine carboxylic acid,
and its metabolites 2-[4,5-dihydro-4-
methyl-4-(1-methylethyl)-5-oxo-1H-
imidazol-2-yl]-5-(1-hydroxyethyl)-3-
pyridine carboxylic acid and 5-[1-(beta-
D-glucopyranosyloxy)ethyl]-2-[4,5-
dihydro-4-methyl-4-(1-methylethyl)-5-
oxo-1H-imidazol-2-yl]-3-
pyridinecarboxylic acid, applied as its
free acid or ammonium salt, in or on
nongrass animal feed forage group at 3.0
ppm and in/on nongrass animal feed
hay group at 5.5 ppm, and additional
tolerances of 0.15 ppm for alfalfa seed
and alfalfa seed screenings.

Additionally, a tolerance is
established for residues of the herbicide
imazethapyr, 2-[4,5-dihydro-4-methyl-4-
(1-methylethyl)-5-oxo-1H-imidazol-2-
yll-5-ethyl-3-pyridine carboxylic acid,
applied as its free acid or ammonium
salt, in or on canola seed at 0.10 ppm.

VI. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA, EPA will continue
to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) of the FFDCA
provides essentially the same process
for persons to “object” to a regulation
for an exemption from the requirement
of a tolerance issued by EPA under new
section 408(d) of FFDCA, as was
provided in the old sections 408 and
409 of the FFDCA. However, the period
for filing objections is now 60 days,
rather than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number

OPP-2003-0032 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before May 20, 2003.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900C),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. You may also deliver
your request to the Office of the Hearing
Clerk in Rm.104, Crystal Mall #2, 1921
Jefferson Davis Hwy., Arlington, VA.
The Office of the Hearing Clerk is open
from 8 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Office of the
Hearing Clerk is (703) 603-0061.

2. Tolerance fee payment. If you file
an objection or request a hearing, you
must also pay the fee prescribed by 40
CFR 180.33(i) or request a waiver of that
fee pursuant to 40 CFR 180.33(m). You
must mail the fee to: EPA Headquarters
Accounting Operations Branch, Office
of Pesticide Programs, P.O. Box
360277M, Pittsburgh, PA 15251. Please
identify the fee submission by labeling
it “Tolerance Petition Fees.”

EPA is authorized to waive any fee
requirement “when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For
additional information regarding the
waiver of these fees, you may contact
James Tompkins by phone at (703) 305—
5697, by e-mail at
tompkins.jim@epa.gov, or by mailing a
request for information to Mr. Tompkins
at Registration Division (7505C), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001.
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If you would like to request a waiver
of the tolerance objection fees, you must
mail your request for such a waiver to:
James Hollins, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001.

3. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit VL.A., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in Unit I.B.1. Mail your
copies, identified by docket ID number
OPP-2003-0032, to: Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460-0001. In person
or by courier, bring a copy to the
location of the PIRIB described in Unit
I.B.1. You may also send an electronic
copy of your request via e-mail to: opp-
docket@epa.gov. Please use an ASCII
file format and avoid the use of special
characters and any form of encryption.
Copies of electronic objections and
hearing requests will also be accepted
on disks in WordPerfect 6.1/8.0 or
ASCII file format. Do not include any
CBI in your electronic copy. You may
also submit an electronic copy of your
request at many Federal Depository
Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

VII. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of the FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under

Executive Order 12866 due to its lack of
significance, this rule is not subject to
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under section 408(d) of the FFDCA,
such as the tolerance in this final rule,
do not require the issuance of a
proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply. In
addition, the Agency has determined
that this action will not have a
substantial direct effect on States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism(64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure “‘meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” ‘Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food

processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of the
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any “‘tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

VIII Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a ““major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.
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Dated: March 11, 2003.
Debra Edwards,
Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346(a) and
374.

2. Section 180.447 is amended by
removing the entries for “Alfalfa forage”
and “Alfalfa hay” from the table in
paragraph (a)(2), and by alphabetically
adding new entries to the tables in
paragraphs (a)(1) and (a)(2) to read as
follows:

§180.447
residues.
(a) * *
(1) * * *

Imazethapyr; tolerances for

Commodity Parts per million

Canola,
seed?

* * * * *

0.10

1 There are no U.S.
canola as of March 21, 2003.

(2) * * *

registrations for

Commodity Parts per million

Alfalfa, seed 0.15
Alfalfa, seed
screening
Animal feed,
nongrass,
group, for-
age
Animal feed,
nongrass,
group, hay
*

0.15

3.0

55

* * * * *

[FR Doc. 03—-6824 Filed 3—20-03; 8:45 am]
BILLING CODE 6560-50-S

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 0 and 68
[FCC 02-104]

Amendment of the Commission’s
Rules To Reflect the Commission’s
Recent Reorganization

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the
Commission amends its rules pertaining

to agency organization, procedure, and
practice to reflect the Commission’s
Report and Order that privatized and
streamlined the standards development
and approval processes for terminal
equipment regulated under part 68, and
the Commission’s Order that transferred
enforcement of part 68 rules to the
Enforcement Bureau.

DATES: Effective March 21, 2003.

FOR FURTHER INFORMATION CONTACT:
Gayle Radley Teicher, Industry Analysis
and Technology Division, Wireline
Competition Bureau, voice 202—418—
0940, fax 202-418-0520.

SUPPLEMENTARY INFORMATION: By this
Order, the Federal Communications
Commission (Commission) amends
parts 0 and 68 of its rules to reflect the
Commission’s Report and Order, 66 FR
7579, January 24, 2001 that privatized
and streamlined the standards
development and approval processes for
terminal equipment regulated under
part 68, and the Commission’s Order, 67
FR 13216, March 21, 2002 that
transferred enforcement of part 68 rules
to the Enforcement Bureau. Specifically,
the Commission eliminates § 0.303 to
reflect the transfer of authority for part
68 terminal equipment certification to
private industry. In addition, the
Commission amends §0.91 to
acknowledge the changed role of the
Commission in the equipment
certification process. Finally, the
Commission amends certain additional
rules to reflect the Commission’s recent
transfer of responsibility for
enforcement regarding terminal
equipment to the Enforcement Bureau.
In the part 68 Report and Order, the
Commission eliminated significant
portions of the rules governing the
connection of customer premises
equipment (or terminal equipment) to
the public switched telephone network
(PSTN). The part 68 Report and Order
privatized the certification of terminal
equipment and the development of
technical criteria with which terminal
equipment must comply to be
connected with the PSTN. By these
actions, the Commission minimized or
eliminated the role of the federal
government in these processes.
Therefore, it is no longer necessary to
delegate authority to the Wireline
Competition Bureau to act upon
applications for certification of terminal
equipment, and the Commission
eliminates § 0.303 accordingly. The
Commission modifies § 0.91, however,
to reflect that the Wireline Competition
Bureau retains authority to consider
appeals resulting from any failure of
private industry to resolve issues

pertaining to technical criteria for part
68 terminal equipment.

In light of recent transfer of part 68
enforcement responsibility to the
Enforcement Bureau, the Commission
also eliminates the specific part 68
complaint rules. Formal complaints
against carriers for violations of part 68
will now be handled pursuant to the
general rules regarding formal
complaints against common carriers.
This action will bring adjudication of
such complaints into conformity with
the Commission’s other rules regarding
complaints against common carriers.
These rules will also apply to formal
complaints against common carriers
regarding hearing aid compatibility and
volume control requirements. The
Commission also amends §68.211 of the
rules to reflect that revocation of part 68
certification will now be handled by the
Enforcement Bureau.

Procedural Matters

The modifications to parts 0 and 68
undertaken by this Order are rules that
pertain to agency organization,
procedure and practice. Consequently,
the notice and comment provisions of
the Administrative Procedure Act are
inapplicable.

Ordering Clauses

Accordingly, it is ordered that,
pursuant to section 5 of the
Communications Act of 1934, as
amended, 47 U.S.C. 155, parts 0 and 68
of the Commission’s rules are amended
effective March 21, 2003.

List of Subjects
47 CFR Part 0

Organization and functions, Reporting
and recordkeeping requirements.

47 CFR Part 68

Administrative practice and
procedures, Communications common
carriers, Telecommunications,
Enforcement.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Rules Changes

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR parts 0 and
68 as follows:

PART 0—COMMISSION
ORGANIZATION

1. The authority citation for part 0
continues to read as follows:

Authority: Secs. 5, 48 Stat. 1068, as
mended; 47 U.S.C. 155.
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2. Section 0.91 is amended by
redesignating paragraphs (j) through (1)
as paragraphs (k) through (m) and by
adding new paragraph (j) to read as
follows:

§0.91 Wireline Competition Bureau.
* * * * *

(j) Act on petitions for de novo
review of decisions of the
Administrative Council for Terminal
Attachments regarding technical criteria
pursuant to § 68.614.

* * * * *

§0.303

3. Section 0.303 is removed and
reserved.

[Removed and Reserved]

PART 68—CONNECTION OF
TERMINAL EQUIPMENT TO THE
TELEPHONE NETWORK

4. The authority citation for part 68
continues to read as follows:

Authority: 47 U.S.C. 154, 155 and 303.

5. Section 68.211 is amended by
revising paragraph (b) to read as follows:

§68.211 Terminal equipment approval
revocation procedures.
* * * * *

(b) Notice of intent to Revoke
Interconnection Authority. Before
revoking interconnection authority
under the provisions of this section, the
Commission, or the Enforcement Bureau
under delegated authority, will issue a
written Notice of Intent to Revoke Part
68 Interconnection Authority, or a Joint
Notice of Apparent Liability for
Forfeiture and Notice of Intent to
Revoke Part 68 Interconnection
Authority pursuant to §§1.80 and 1.89
of this chapter.

* * * * *

8868.400 through 68.412
Reserved]

6. Sections 68.400 through 68.412 are
removed and reserved.

[FR Doc. 03-6781 Filed 3—20-03; 8:45 am]
BILLING CODE 6712-01-P

[Removed and

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 76

[CS Docket No. 95-184, MM 92—-260; FCC
03-9]

RIN 4105

Telecommunications Services Inside
Wiring Customer Premises Equipment

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document revises rules
which the Commission adopted relating
to cable home run wiring. This
document also resolves issues raised by
the Commission regarding exclusive and
perpetual contracts and related matters.

DATES: Effective May 20, 2003 except for
§§76.620, 76.802, and 76.804 which
contain information collection
requirements that have not been
approved by OMB. The Federal
Communications Commission will
publish a document in the Federal
Register announcing the effective date
for the modifications to these sections.
Written comments by the public on the
new and/or modified information
collection(s) are due May 20, 2003.

FOR FURTHER INFORMATION CONTACT:
Cheryl Kornegay, Media Bureau at (202)
418-7200 or via Internet at
ckornega@fcc.gov; or Wanda Hardy,
Media Bureau, (202) 418—2129. For
additional information concerning the
information collections contained in
this document, contact Les Smith at
(202) 418-0217, or via the Internet at
lesmith@fcc.gov. In addition to filing
comments with the Office of the
Secretary, a copy of any comments on
the information collection(s) contained
herein should be submitted to Les
Smith, Federal Communications
Commission, Room 1-A804, 445 12th
Street, Washington, DC 20554 or via the
Internet to lesmith@fcc.gov.
SUPPLEMENTARY INFORMATION: This
document is a summary of the
Commission’s First Order on
Reconsideration and Second Report and
Order (““Order” and “2nd R&0O”); CS
95-184, MM 92-260, FCC 03-9, adopted
January 21, 2003 and released January
29, 2003. This document revises rules
which the Commission adopted in the
Report and Order and Second Further
Notice of Proposed Rulemaking; 62 FR
61016, November 14, 1997, (“R&0O” and
“2nd FNPRM”); concerning cable home
run wiring. The rules adopted by the
Commission established specific
procedural mechanisms requiring the
sale, removal or abandonment of home
run wiring in multiple dwelling unit
buildings. This document addresses the
eight petitions for reconsideration and
ten oppositions or responses to the
petitions for reconsideration received by
the Commission in response to the
Report and Order. This document also
resolves issues raised by the
Commission in the 2nd FNPRM relating
to (1) exclusive and perpetual contracts;
(2) the application of cable home wiring
and subscriber termination rights to
non-cable and cable MVPDs; (3) the

exemption of small MVPDs from the
annual signal leakage requirements; and
(4) a proposal to establish a virtual
demarcation point from which
alternative providers could share cable
wiring. The full text of this decision is
available for inspection and copying
during normal business hours in the
FCC Reference Information Center,
Portals II, 445 12th Street, SW., Room
CY-A257, Washington, DC 20554, and
may be purchased from the
Commission’s copy contractor, Qualex
International, Portals II, 445 12th Street,
SW., Room CY-B402, Washington, DC
20554, telephone (202) 863-2893,
facsimile (202) 863—2898, or via e-mail
qualexint@aol.com or may be viewed
via Internet at http://www.fcc.gov/mb/.
Paperwork Reduction Act: This Order
contains new or modified information
collection(s). The Commission, as part
of its continuing effort to reduce
paperwork burdens, invites the general
public to comment on the information
collection(s) contained in this Order and
required by the Paperwork Reduction
Act of 1995, Pub. L. 104-13. Public and
agency comments are due May 20, 2003.

Synopsis of First Order on
Reconsideration

Legal Authority of the Commission

1. Several petitioners questioned the
Commission’s authority to regulate the
disposition of cable home run wiring in
the first instance. We considered these
arguments at length previously in the
R&0 and concluded that the
Commission has authority under section
4(i) and 303(r) of the Communications
Act of 1934 (“Communications Act”), in
conjunction with the pervasive
regulatory authority committed to the
Commission under Title VI, and
particularly section 623, to establish
procedures for the disposition of MDU
home run wiring upon termination of
service.

Application of Building-by-Building
Disposition Procedures

2. The R&°O adopted procedures for
two categories of home run wiring
disposition: building-by-building and
unit-by-unit. A multiple dwelling unit
(“MDU”) owner may invoke the
building-by-building disposition
procedures when the incumbent
multichannel video programming
distributors (“MVPD”’) owns the home
run wiring, but no longer has a legally
enforceable right to remain in the
building and the MDU owner wants to
use that wiring for service from another
provider. A MDU owner may invoke the
unit-by-unit disposition procedures
when the incumbent MVPD owns the
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home run wiring, but no longer has a
legally enforceable right to maintain its
home run wiring dedicated to a
particular unit or units, and the MDU
owner wants to permit multiple service
providers to compete to serve individual
units in the building and to use the
existing wiring.

3. At least one petitioner suggested
that the Commission’s home run wiring
disposition procedures should only
apply where an MDU owner agrees to
allow unit-by-unit competition and not
where the owner seeks to contract with
anew MVPD to serve the entire
building. As we concluded in the R&O,
this proposal wrongly assumes that any
MVPD that serves the entire building
has the ability to act like an entrenched
monopolist, without regard to the
quality and quantity of the video service
provided. We observed in the R&O that
MVPDs competing for the right to serve
the building will have to offer the mix
of video service, quality, quantity and
price that will best help the MDU owner
compete in the marketplace.

Control of Home Run Wiring

4. Both the building-by-building and
unit-by-unit home run wiring
disposition procedures allow the MDU
owner, rather than individual
subscribers, the option to acquire the
home run wiring of a departing MVPD.
In the R&'0O the Commission addressed
comments from at least six other parties
contending that MDU owners do not act
in the best interest of residents and
therefore should not have the authority
to choose among service providers. The
Commission concluded in the R&O that
many MDU owners are tenant-based
condominium associations and
cooperative boards that cannot be
presumed to be non-representative of
their tenant’s interests. The Commission
also concluded that the property owner
should have the ability to control the
wiring because the property owner is
responsible for the common areas of a
building. The Commission noted that
property owners have safety and
security responsibilities, maintain
compliance with building and electrical
codes, maintain the aesthetics of the
building, and balance the concerns of
the residents. The Commission
concludes in the Order that
considerations of fairness and efficiency
persuade it to leave the rules addressing
control of home run wiring rules intact.

Removal of Wiring by Incumbent
Providers

5. Several petitioners asked the
Commission either to eliminate entirely
an incumbent operator’s option to
remove its home run wiring or to qualify

that option by requiring the incumbent
to first offer to sell the wiring to the
MDU owner or an alternative MVPD at
replacement cost or salvage value. The
Commission concludes in the R&O that
the record in this proceeding reveals
almost no concrete examples of
incumbents removing their wiring
rather than abandoning or selling it. The
Commission is not inclined to make a
decision to qualify or eliminate an
incumbent’s right to remove its property
without a compelling record of the need
to do so. Also, because the record
contains no concrete examples of
incumbent operators engaging in pricing
activities that the negotiation and
arbitration process cannot
accommodate, the Commission declined
to require an incumbent that elects to
sell its home run wiring to do so at
replacement cost or salvage value.

Arbitration/Independent Pricing Experts

6. A petitioner asked the Commission
to require MDU owners to agree to
purchase the home run wiring at a price
set through binding arbitration as a
precondition to entering into
negotiations with the incumbent
regarding the sale price of the wiring.
The record provides no evidence that
MDUs have not or would not bargain in
good faith under the current rules. We
question whether a commitment by the
parties to engage in binding arbitration
prior to the onset of negotiations will
improve the chances for successful
negotiations. Instead such a requirement
could act as a disincentive for MDU
owners to invoke the inside wiring
rules. We will not adopt the petitioner’s
proposal to impose upon the MDU
owner an obligation to purchase home
run wiring once an incumbent has
elected to sell it.

MDU Owner Compensation

7. Several petitioners argue that MDU
owner decisions are improperly
influenced by the level of consideration
offered by an MVPD to the MDU owner,
rather than by which MVPD offers the
widest array of programming, most
attractive prices, or best customer
service. These petitioners contend that
the Commission’s home run wiring
disposition rules should not apply in
any situation where the owner has
received any form of excess. As we
determined in the R&O, the petitioners
have not suggested definitions or
guidelines as to what they consider
“excessive” and have produced no
evidence that such payments have
resulted in competitive harm. We are
unable to conclude that such payments
are anti-competitive and warrant
exclusion of MDU owners who accept

them from the protection of the inside
wiring rules.

Notice Period and Transition Period for
the Unit-by-Unit Disposition Procedures

8. In the R&O the Commission
recognized that MDU owners may
permit service providers to compete
head-to-head in a building for the right
to use the individual home run wires
dedicated to each unit in an MDU. Our
unit-by-unit disposition procedures
apply when the incumbent service
provider does not have (or will not have
at the conclusion of the notice period)
the right to maintain its home run
wiring dedicated to a particular unit in
an MDU. If the MDU owner wishes to
permit alternative MVPDs to compete
for the right to use the individual home
run wires dedicated to each unit, the
MDU owner must give the incumbent 60
days written notice that it intends to
invoke the home run wiring procedures.
The incumbent will then have, with
respect to all of the incumbent’s home
run wiring in the MDU, 30 days to elect
to remove, abandon or sell the wiring
dedicated to individual subscribers who
may subsequently choose the alternative
MVPD’s service. Several petitioners
argued that the 60-day notice period is
inordinately long. They suggest that the
notice period will discourage vigorous
unit-by-unit competition by allowing
incumbents time to develop a
competitive counterattack in response to
the arrival of an alternative MVPD, to
reprice or restructure their service
offerings and to lock individual
subscribers into long-term service
contracts.

9. On reconsideration, we are not
convinced that a notice period for unit-
by-unit transitions of less than 60 days
would allow enough time to facilitate a
smooth and timely transition when an
alternative provider enters a building.
The procedures adopted in the R&O are
intended to provide all parties sufficient
notice and certainty regarding how
existing home run wiring will be made
available to the alternative MVPD so
that a change in service can be made
efficiently. While a 60 day notice period
may provide an opportunity for the
incumbent to organize a competitive
response to the alternative provider’s
service offering, we have no reason to
believe the incumbent will necessarily
have a market advantage over the
alternative provider. The incumbent has
an existing relationship with its
subscribers, but that relationship may
not be a positive one. Where subscribers
are eager to obtain the services of an
alternative provider, due in part to the
failings of the incumbent, the existing
relationship may hurt rather than help
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the incumbent. Where subscribers are
more than satisfied with the service
provided by the incumbent, that
existing relationship should help the
incumbent in its efforts to retain
subscribers to retain subscribers in the
face of an alternative provider’s
competitive efforts. Beyond the fact of
an existing relationship, an alternative
provider possesses many of the same
competitive tools available to the
incumbent, such as pricing and
designing service offering attractively
and attempting to induce subscribers to
enter into long term contracts. We
decline to shorten the notice period.

10. A petitioner suggests that in cases
where the incumbent has elected to sell
or abandon its home run wire, our rules
should be modified to eliminate an
existing ambiguity with respect to when
the incumbent provider will make the
home run wiring accessible to the
alternative provider. The current rule
provides that such access will be
provided to the alternative provider
“within 24 hours of actual service
termination.”

11. We agree that the requirement as
it is presently written is ambiguous.
Accordingly, we will amend § 76.804 of
our rules to provide that where the
MDU owner or the alternative provider
chooses to purchase the home run
wiring, the incumbent must provide
access during the 24-hour period prior
to actual service termination to enable
the new provider to avoid a break in
service.

Unauthorized Transfer of Customers

12. A petitioner urges the Commission
to amend its home run wiring rules to
include an express prohibition against
unauthorized customer transfers.
Another petitioner contends that such
rule modifications are not necessary
because MVPD service does not present
the same opportunities for “‘slamming”
or the unauthorized transfer of
customers, as telephone service
transfers. The Commission is not aware
of any unauthorized transfer complaints
filed within the more than four years
that the home run wiring disposition
rules have been in effect. Absent such
complaints, we find no basis for
modifying our rules.

Mandatory Access

13. Mandatory access laws generally
provide franchised cable operators with
a legal right to install and maintain
cable wiring in MDU buildings, even
over MDU owners’ objections.
Mandatory access statutes were
generally enacted to ensure that MDU
tenants would have cable programming
service and to prevent MDU owners

from denying access based on aesthetic
or other considerations.

14. We continue to believe that
mandatory access laws may impede
competition in the MDU marketplace
and that they tend to preclude
alternative (non-cable) MVPDs from
executing MDU contracts. This is due to
the fact that most mandatory access
laws give the franchised cable operator
a legal right to wire and remain in an
MDU. The predictable result is that
competitive providers are less likely to
take the financial risk of entering, or to
secure the necessary financial backing
to enter the MDU marketplace in a
mandatory access state. While we
recognize the negative impact that
mandatory access statues can have, we
cannot ignore the possibility that, but
for the existence of mandatory access
statutes, some MDU owners would
refuse to allow their buildings to be
wired for cable programming. Federal
preemption of mandatory access laws
could, conceivably, leave some MDU
tenants without access to non-broadcast
video programming altogether. We will
retain our conclusion in the R&O that
we can not support federal preemption
of state mandatory access rules at this
time.

Signal Leakage

15. In the R&O, the Commission
adopted a rule extending the signal
leakage requirements to MVPD
providers other than cable systems,
including telephone companies and
other telecommunications service
providers that deliver video service. The
Commission granted a five-year
exemption from these requirements,
however, for non-cable MVPDS that
were “‘substantially built” as of January
1, 1998, in order to allow those MVPDs
sufficient time to bring themselves into
compliance. ““Substantially built” was
defined as having 75% of the
distribution plant completed.

16. A petitioner suggested that we
adopt a rule providing that a wireless
cable system is “‘substantially built,” for
purposes of the five year exemption
form our signal leakage testing and
reporting requirements, when its
headend/transmitter facilities are
constructed and operational. We reject
this proposal. We note that the headend
and transmitter of a wireless cable plant
do not constitute distribution plant. The
receiver and down-converter and
associated cable strand, amplifiers, etc.,
constitute distribution plant subject to
signal leakage. It is the deployment of
such equipment that is relevant for
purposes of the exemption.

Sharing of Molding

17. In the R&0O, the Commission
adopted a rule permitting an alternative
MVPD to install its wiring within an
incumbent cable operator’s existing
molding, even over the incumbent’s
objection, where the MDU owner agrees
that there is adequate space in the
molding and the MDU owner gives its
affirmative consent.

18. A petitioner argues that our rule
effects an unconstitutional taking of
private property where an incumbent
provider owns the molding or has
contracted with the MDU owner for the
exclusive right to occupy the moldings
or conduits. The Commission’s rule
does not apply where the incumbent has
an exclusive contractual right to occupy
the molding or where the incumbent has
contracted for the right to maintain its
molding on the MDU property without
alteration by the MDU owner.
Accordingly, our rule does not interfere
with the incumbent’s property rights
and does not constitute a taking, and,
therefore, no compensation need be
paid.

MDU Demarcation Point

19. Our rules prohibit an incumbent
MVPD from interfering with a
competitor’s access to existing MDU
wiring at the demarcation point. The
demarcation point for MDU installations
is defined as ‘“‘a point at (or about)
twelve inches outside of where the cable
wire enters the subscriber’s dwelling
unit, or where the wire is physically
inaccessible at such point, the closest
practicable point thereto that does not
require access to the individual
subscriber’s dwelling unit. A location is
“physically inaccessible’” when
accessing the wire at that point “would
require significant modification of, or
significant damage to, preexisting
structural elements, and would add
significantly to the physical difficulty
and/or cost of accessing the subscriber’s
home wiring. The rule provides
examples of wiring that is “physically
inaccessible,” such as “wiring
embedded in brick, metal conduit or
cinder blocks with limited or without
access openings.”

20. In the R&O, the Commission
considered and rejected various
proposals to relocate the demarcation
point. Location of the demarcation point
is significant because, under our rules,
the demarcation point is the place
where competing providers may access
existing home wiring in an MDU
building. A demarcation point that
allows relatively unimpeded access to
existing wire is likely to foster
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competitive entry into the MDU
marketplace.

21. We conclude that cable wiring
behind sheet rock is “physically
inaccessible” as that term is used in 47
CFR 76.5(mm)(4) of the Commission’s
rules. As stated, our rule defines
“physically inaccessible” as
“require[ing] significant modification of,
or significant damage to, preexisting
structural elements.” We believe that
the term ““structural elements”
encompasses sheet rock, otherwise
known as wallboard. The ‘“Note”
appended to § 76.5(mm)(4), which helps
define “inaccessibility,” states that
“wiring embedded in brick, metal
conduit or under cinder blocks with
limited or without access openings
would likely be physically inaccessible;
wiring within hallway molding would
not.” Sheet rock and other similar
materials are not identified specifically.
In our view, sheet rock is more like
“brick or cinder block,” materials also
commonly used to form ceilings and
hallways, than molding, which is not.

22. The definition of “physically
inaccessible” also requires that
accessing the wiring at that point would
“add significantly to the physical
difficulty and/or cost” of connecting.
While we acknowledge that cutting a
hole through and repairing sheet rock is
neither as physically difficult nor as
costly as boring through brick, metal or
cinder block, we are satisfied that it
adds significantly to the physical
difficulty and cost of wiring an MDU.
For this reason we conclude that wiring
that is hidden behind the sheet rock in
an MDU wall or ceiling is “physically
inaccessible” as the term is used in the
Commission’s rule. We will amend the
“Note” appended to § 76.5(mm)(4) to
include sheet rock.

Open Video System Providers

23. In the 1996 Act, Congress
recognized the open video system (OVS)
as a means by which a local exchange
carrier may provide cable service to
subscribers within its telephone service
area. Although subject to streamlined
regulation as compared to their cable
counterparts, OVS operators have
clearly defined obligations and
responsibilities, such as offering up to
two-thirds of their channel capacity to
unaffiliated programmers on a non-
discriminatory basis.

24. A petitioner argues that OVS
operators should not be able to avail
themselves of the home run wiring rules
because OVS operators have no basis to
claim a right to use pre-existing MDU
home run wiring. The petitioner
submits that OVS operators are legally
required to construct end-to-end

facilities all the way to end user MDU
residents. OVS operators, the petitioner
concludes, have an obligation to
construct end-to-end facilities to the
demarcation point of each subscriber
residence and MDU unit within its
service area. Yet the statute prohibits an
OVS operator provider from consuming
all capacity with affiliated
programming, and whether the OVS
operator acquires existing home run
wiring in an MDU or installs the wiring
itself is irrelevant to the question of
statutory compliance.

25. It is not clear how an OVS
operator’s obligation to carry affiliated
and nonaffiliated programming on a
non-discriminatory basis would
interfere with the operator’s eligibility
to avail itself of the home run wiring
rules. The petitioner assumes an OVS
provider will consume all capacity with
affiliated programming, and that, in
some way, a requirement that OVS
operators must install new home wiring
in MDUs will prevent that from
happening. Yet the statute prohibits an
OVS provider from consuming all
capacity with affiliated programming,
and whether the OVS operator acquires
existing home run wiring in an MDU or
installs the wiring itself is irrelevant to
the question of statutory compliance.

Synopsis of Second Report and Order

Background

1. In the R&0, the Commission
amended its cable television inside
wiring rules for the purpose of
facilitating competition in video
distribution markets. The new rules
were intended to foster opportunities for
multichannel video programming
distributors (“MVPDs”) to provide
service in multiple dwelling units
(“MDU”) by establishing procedures
regarding how and under what
circumstances the existing cable home
run wiring would be made available to
alternative service providers.

2. In the 2nd R&O; the Commission
declined to restrict exclusive contracts
for the provision of video services in
multiple dwelling unit buildings
(“MDU”’). The Commission also
declined to ban perpetual contracts for
the provision of video services in MDUs
or subject such contracts to a fresh look
window. The Commission concluded
that the cable home wiring and cable
home run wiring rules should apply to
all multichannel video programming
distributors (“MVPDs”’) in the same
manner that they currently apply to
cable operators. The Commission
adopted a limited exemption for small
non-cable MVPDs from its signal
leakage reporting requirements but

declined to allow MDU owners to
require sharing of incumbent-owned
cable wiring.

Exclusive and Perpetual MDU Contracts

3. Exclusive and perpetual contracts
between MDU owners and MVPDs grant
incumbent MVPDs the legal right to
remain on MDU properties and thus
limit application of the Commission’s
inside wiring rules. Exclusive contracts
generally refer to those contracts that
specify that, for a designated term, only
a particular MVPD and no other
provider may provide video
programming and related services to
residents of an MDU. Perpetual
contracts generally refer to those
contracts that grant the incumbent
provider the right to maintain its wiring
and provide service to the MDU for
indefinite or very long periods of time,
or for the duration of the cable franchise
term, and any extensions thereof.

4. Commenters noted that most long-
term exclusive and perpetual MDU
contracts were executed at a time when
local competition for the provision of
multi-channel video programming was
scarce or non-existent. As the
Commission has observed, recent
advancements in video and
communications technology have
contributed toward a more dynamic,
evolving marketplace with cable and
new alternative providers competing for
MDU subscribers. It appears that some
property owners who might now prefer
to choose other providers’ services may
be bound by exclusive or perpetual
contracts.

5. In the 2nd FNPRM, the Commission
recognized that exclusive contracts for
video services in MDUs may have
competitive consequences. Exclusive
contracts could bar alternative MVPDs
access to, and thus inhibit competition
for MDUs. The Commission also noted
arguments that exclusive contracts
enable alternative providers to recoup
the investment required to enter MDUs
and thus to become or remain viable.
The Commission asked commenters to
address whether it would be appropriate
to cap exclusive contracts to open up
MDUs to potential competition on a
building-wide or unit-to-unit basis, and
if so, what would represent a reasonable
cap.

g. Commenters identified with real
estate interests, private cable operators
and some telecommunications entities
tend to support exclusive contracts for
video programming services as enabling
alternative MVPDs to gain a foothold in
the MDU market. These commenters
generally advocated long-term or no
caps on exclusive contracts. Other
commenters were critical of exclusive
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contracts and proposed, if they were to
be permitted at all, very short caps of
three to five years.

7. We find that the record does not
support a prohibition on exclusive
contracts for video services in MDUs,
nor a time limit, in the nature of a cap,
for such contracts. The parties have
identified both pro-competitive and
anti-competitive aspects of exclusive
contracts. We cannot state, based on the
record that exclusive contracts are
predominantly anti-competitive. With
respect to capping such contracts, there
appears to be little agreement over the
length of the term. Again, based on the
record, we cannot discern the “correct”
length. We note that competition in
MDU market is improving, even with
the existence of exclusive contracts.

Perpetual Contracts

8. The 2nd FNPRM also sought
comment regarding whether it would be
appropriate to restrict perpetual
contracts between MDU owners and
MVPDs. Although several commenters
question the Commission’s authority to
act in this area, most commenters
addressing the issue assert that
perpetual contracts effectively bar
alternative and/or new MVPDs entry
into the MDU market and are inherently
anti-competitive. Nonetheless, the
record does not demonstrate the
existence of widespread perpetual
contracts nor support the need for
government interference at this time.

9. The majority of commenters that
urged the Commission to restrict
perpetual MDU contracts offered only
conclusory statements regarding the
prevalence of such contracts in the
marketplace. One commenter submitted
the results of a survey in which it
solicited responses from a cross section
of MDU owners on issues relating to
perpetual contracts. The survey suggests
that only a small percentage of MDUs
are currently subject to perpetual
contracts for video programming
services.

10. Given the results of the survey and
the lack of other data reflecting the
prevalence of perpetual contracts, we
cannot conclude that such contracts
represent a barrier to competition in the
MDU market. Accordingly, we do not
find that the current record provides a
basis for restricting perpetual contracts.

Application of Cable Inside Wiring to
All MVPDs

11. In the 2nd FNPRM, the
Commission proposed to modify its
rules governing home wiring for single-
unit installations and subscribers’ pre-
termination rights, so that they would
apply to non-cable MVPDs, in addition

to cable MVPDs. The Commission
suggested that such modifications
“would promote competitive parity and
facilitate the ability of a subscriber
whose premises was initially wired by
a non-cable MVPD to change
providers.” The Commission opined
that the modifications would “promote
the same consumer benefits as in the
cable context: Increased competition
and consumer choice, lower prices and
greater technological innovation. The
Commission sought comment on the
proposal to extend its rules to all
MYVPDs and on its authority to do so.

12. The trend in recent years has been
increased competition in the MVPD
market. The Commission anticipates
this trend to continue with alternative
MVPDs increasingly gaining market
share, such that the entity responsible
for the initial installation in a home
could be a cable or a non-cable provider.
We find it necessary to broaden our
rules to ensure that a subscriber’s ability
to terminate existing service and accept
alternative service is not contingent on
whether the wiring was installed by a
cable, as opposed to a non-cable
provider. We further find that the
proposed rule modifications will
promote regulatory parity and enhance
competition among MVPDs. We will
modify our rules governing the
disposition of home wiring and
subscriber pre-termination rights to
apply uniformly to all MVPDs.

Exemption From Signal Leakage
Reporting Requirements

13. In the R&O, we extended the
application of our signal leakage rules,
which had applied only to traditional
cable operators, to non-cable MVPDs
such as satellite master antenna service
(“SMATV”), MMDS, and open video
system (“OVS”’) operators. A transition
period for compliance was established
for certain non-cable MVPDs. In
particular, all non-cable MVPDs were
directed to comply with the reporting
requirement set forth in CFR 76.1804(g)
by January 1, 2003. In the 2nd FNPRM,
we sought comment on whether we
should exempt small MVPDs, including
small cable operators, from these
requirements. Section 76.1804(g) of the
Commission’s rules requires cable
operators to file annually with the
Commission certain information relating
to their use of the aeronautical radio
frequency bands. We sought comments
in an effort to determine whether the
annual reporting requirement may
impose undue burdens on small service
providers, including small cable
operators.

14. Supporters of a reporting
exemption for small MVPDs argue that

an exemption would be consistent with
congressional directives to reduce
regulatory burdens on small MVPDs
where feasible. They argue that there is
no evidence that a small MVPD
exemption will result in abuses of the
signal leakage rules or otherwise prompt
small MVPDs to be less attentive to their
signal leakage obligations. Opponents of
an exemption argue that the proposal
does not relieve MVPDs of the
obligation to conduct tests and that the
filing of signal leakage test results is a
simple task once the testing is complete.
They state that the signal leakage rules
represent a Commission effort to protect
life and property, and, if reporting is
helpful in the oversight of signal
leakage, then all MVPDs should report.

15. We will adopt a very limited
exemption to the annual reporting
requirement of CFR 76.1804(g) of our
rules. This exemption will apply to non-
cable MVPDs with less than 1000
subscribers or serving less than 1000
units. Such an exemption furthers
congressional directives to reduce the
regulatory burden on small entities
where feasible. We have no reason to
believe that such an exemption will
affect enforcement of the Commission’s
signal leakage rules. We are not
exempting MVPDs subject to existing
reporting requirements. The annual
reporting requirement is scheduled to
become effective for all non-cable
MVPDs on January 1, 2003. With this
exemption, that requirement will not
become effective for the smallest non-
cable MVPDs. Relief from the annual
reporting requirement will allow small
non-cable MVPDs to focus on the
prevention of leaks by devoting their
scarce resources primarily to
maintenance, leakage detection, and
repair. The exempted systems will
continue to perform all signal leakage
tests required by our rules and must
make the results of those tests available
to Commission agents upon request. We
believe it is sensible to treat small cable
and non-cable MVPDs differently in this
regard because of the different
environments in which each is likely to
operate. Small cable systems have
wiring that connects individual
residences, is strung on utility poles,
and is subject to all of the stresses
associated with the outside
environment, including temperature
fluctuations, wind loading, rain and ice.
Small non-cable MVPDs predominately
serve MDUs and thus have their wiring
and associated electronics protected
from exposure to the weather and the
risk of damage that could result in
signal leakage.

16. Testing will remain an important
part of our enforcement program. It is
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only the future obligation to report
results by the smallest non-cable
MVPDs which are changing here. Our
signal leakage monitoring and
enforcement program, conducted
pursuant to CFR 76.613, which includes
a vigorous program of field inspections
and the impositions of forfeitures,
remains unaffected. The Commission’s
field operations staff conducts routine
monitoring for signal leakage and, of
course, will continue to respond to
aeronautical complaints to ensure the
safe operation of aeronautical
frequencies.

Simultaneous Use of Cable Home Run
Wiring

In the Second Further Notice, we
solicited comments on whether we
should adopt a proposal from DirecTV
to give MDU owners the right to require
that incumbent MVPDs allow
competitors to share their home run
wiring. Most of the comments we
received on this issue agree that there
are significant unresolved technical
problems with the proposal,
notwithstanding its merits from a public
policy perspective. Most of the technical
objections to the DirecTV proposal
relate to the possibility of interference
when amplified signals are transmitted
on a single wire and the possible lack
of bandwidth capacity in existing cable
plant. We are unable to resolve this
issue based on the record before us.
Accordingly we decline to adopt
DirecTV’s line sharing proposal at this
time

Ordering Clauses

26. Pursuant to the authority granted
in sections 1, 4(i), 201-205, 214-215,
220, 303, 623, 624 and 632 of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i), 201—
205, 220, 303, 544 and 552, the petitions
for reconsideration filed in response to
the R&O are granted in part and denied
in part, as provided herein.

27. Pursuant to the authority granted
in sections 1, 4(i), 201-205, 214-215,
220, 303, 623, 624, and 632 of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i), 201—
205, 214-215, 220, 303, 543, 544 and
552, the modifications to the
Commission’s rules are hereby adopted.
These modifications shall become
effective May 20, 2003.

List of Subjects in 47 CFR Parts 76

Cable television.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Rule Changes

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 76 as
follows:

PART 76—MULTICHANNEL VIDEO
AND CABLE TELEVISION SERVICE

1. The authority citation for part 76
continues to read as follows:

Authority: 47 U.S.C. 151, 152, 153, 154,
301, 302, 303, 303a, 307, 308, 309, 312, 315,
317, 325, 338, 339, 503, 521, 522, 531, 532,
533, 534, 535, 536, 537, 543, 544, 544a, 545,
548, 549, 552, 554, 556, 558, 560, 561, 571,
572,573.

2. Section 76.5 is amended by revising
the note to paragraph (mm)(4) to read as
follows:

8§76.5 Definitions.

* * * * *

(mm]* *  *
(4)* *  *

Note to § 76.5 Paragraph (mm)(4): For
example, wiring embedded in brick, metal
conduit, cinder blocks, or sheet rock with
limited or without access openings would
likely be physically inaccessible; wiring
enclosed within hallway molding would not.
* * * * *

3. Section 76.620 is amended by
revising paragraph (a) to read as follows:

§76.620 Non-cable multichannel video
programming distributors (MVPDs).

(a) Sections 76.605(a)(12), 76.610,
76.611, 76.612, 76.614, 76.1804(a)
through (f), 76.616, and 76.617 shall
apply to all non-cable MVPDs. However,
non-cable MVPD systems that are
substantially built as of January 1, 1998
shall not be subject to these sections
until January 1, 2003. “Substantially
built” shall be defined as having 75
percent of the distribution plant
completed. As of January 1, 2003,

§ 76.1804(g) shall apply to all non-cable
MVPDs serving 1000 or more

subscribers or 1000 or more units.
* * * * *

4. Section 76.802 is amended by
revising paragraph (1) to read as follows:

§76.802 Disposition of cable home wiring.

* * * * *

(1) The provisions of § 76.802 shall
apply to all MVPDs in the same manner
that they apply to cable operators.

5. Section 76.804 is amended by
revising paragraph (b)(3) to read as
follows:

§76.804 Disposition of home run wiring.
* * * * *

(b)* ]

(3) When an MVPD that is currently
providing service to a subscriber is
notified either orally or in writing that
that subscriber wishes to terminate
service and that another service
provider intends to use the existing
home run wire to provide service to that
particular subscriber, a provider that has
elected to remove its home run wiring
pursuant to paragraph (b)(1) or (b)(2) of
this section will have seven days to
remove its home run wiring and restore
the building consistent with state law. If
the subscriber has requested service
termination more than seven days in the
future, the seven-day removal period
shall begin on the date of actual service
termination (and, in any event, shall
end no later than seven days after the
requested date of termination). If the
provider has elected to abandon or sell
the wiring pursuant to paragraph (b)(1)
or (b)(2) of this section, the
abandonment or sale will become
effective upon actual service
termination or upon the requested date
of termination, whichever occurs first.
For purposes of abandonment, passive
devices, including splitters, shall be
considered part of the home run wiring.
The incumbent provider may remove its
amplifiers or other active devices used
in the wiring if an equivalent
replacement can easily be reattached. In
addition, an incumbent provider
removing any active elements shall
comply with the notice requirements
and other rules regarding the removal of
home run wiring. If the incumbent
provider intends to terminate service
prior to the end of the seven-day period,
the incumbent shall inform the party
requesting service termination, at the
time of such request, of the date on
which service will be terminated. The
incumbent provider shall make the
home run wiring accessible to the
alternative provider within the 24-hour
period prior to actual service
termination.

* * * * *

6. Section 76.806 is amended by
adding a paragraph (d) to read as
follows:

Section 76.806 Pre-termination access to
cable home wiring.

* * * * *

(d) Section 76.806 shall apply to all
MVPDs.

[FR Doc. 03-6782 Filed 3—20-03; 8:45 am]
BILLING CODE 6712-10-P
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DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 572

[Docket Nos. NHTSA 2000-7052 and NHTSA
2001-11111]

Anthropomorphic Test Devices; Denial
of Petitions for Reconsideration
Regarding the Hybrid Il 3-Year Old
Child and CRABI Test Dummies

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.
ACTION: Denial of petitions for
reconsideration.

SUMMARY: This notice denies two
petitions for reconsideration submitted
by Ford Motor Company. The petitions
ask the agency to reconsider some
aspects of final rules, adopting design
and performance characteristics of the
12-month-old Child Restraint Airbag
Interaction (CRABI) dummy and the 3-
year-old Hybrid III child dummy. The
petitioner specifically requests that the
agency disregard the neck readings in
certain circumstances. We are denying
these petitions for two reasons. One, we
believe that the neck readings do not
require special or different instructions
and procedures for their analysis,
beyond those used for data treatment in
the safety standards. Two, we feel that
questions related to either the selection
of injury criteria or interpretation of
compliance test results should be
resolved within the relevant safety
standard rather than 49 CFR, part 572.
FOR FURTHER INFORMATION CONTACT: For
non-legal issues: Mr. Nathaniel Beuse,
Office of Crashworthiness Standards,
NVS-111, National Highway Traffic
Safety Administration, 400 Seventh
Street, SW., Washington, DC 20590.
Telephone: (202) 366—1740. Fax: (202)
473-2629.

For legal issues: Ms. Deirdre Fujita,
Office of Chief Counsel, NCC-112,
National Highway Traffic Safety
Administration, 400 Seventh Street,

SW., Washington, DC 20590. Telephone:

(202) 366—2992. Fax: (202) 366—3820.

Summary of the Petitions

Ford Motor Company (Ford)
petitioned the National Highway Traffic
Administration (NHTSA), in a letter
dated September 28, 2001, to reconsider
the specifications for the CRABI dummy
in 49 CFR part 572, subpart R.
Specifications for the dummy were
published in an August 30, 2001, final
rule. Ford claimed in its petition that in
rear-facing child restraints, the dummy
produces unacceptably high neck

extension moment readings when the
neck is not substantially extended.
Based on this claim, Ford asked the
agency to disregard the CRABI dummy
neck extension readings in certain
circumstances and to specify the
circumstances under which the neck
extension readings would be
disregarded.

On January 30, 2002, Ford submitted
an additional petition for
reconsideration concerning a December
13, 2001, final rule establishing the
Hybrid III 3-year-old child dummy. In
that petition, Ford raised nearly
identical concerns as it did for the
CRABI dummy.

Issues Raised in the Petitions

In the petitions, Ford expressed
concerns with the CRABI and Hybrid III
3-year-old child dummies’ neck
responses when the dummies are tested
in rear-facing child seats. Ford claimed
that the dummies produce “falsely”
high upper neck extension moments
while their torsos and heads are fully
supported by the support surface of the
child restraint. Ford asserted that this
occurs in 56 KMPH (35 MPH) full
frontal rigid barrier vehicle tests. Ford
believes the high neck extension
moments, with practically no head
translation, could also occur in
compliance tests conducted pursuant to
Federal Motor Vehicle Safety Standard
(FMVSS) No. 213, “Child restraint
systems,” and the out-of-position airbag
tests specified in FMVSS No. 208,
“Occupant crash protection.” Ford
stated that their engineers disregard
high neck extension moments in
evaluation tests with these child
dummies when the neck is not
substantially extended. Ford claims that
such a judgment is not practicable for
complying with the relevant safety
standards. Ford asked the agency to
disregard the CRABI dummy neck
extension readings in certain
circumstances, and to specify the
circumstances under which the neck
extension readings would be
disregarded during its compliance
testing.

Analysis of Petitions

Ford claimed that both the CRABI and
Hybrid III 3-year-old child dummies
produce artificially high neck extension
moments when the head shows no
substantial translation. Ford stated that
this occurs in rear facing CRABI and
Hybrid III 3-year-old child dummies
during 56 KMPH (35 MPH) frontal rigid
barrier vehicle crash tests. Inasmuch as
the Ford petition did not include any
test data to support the claims, the
agency reviewed its own relevant test

data. The agency has very limited data
with these dummies in rear facing child
restraints in 56 KMPH (35 MPH) frontal
barrier crashes, but does have more
extensive data on these dummies in the
rear facing position at other speeds. The
agency’s own data did not indicate any
signal abnormalities that would
undermine the relevance and usefulness
of the CRABI and the Hybrid III 3-year-
old child dummies. Subsequently, in
January 2002 and again in March 2002,
the agency asked Ford to provide data
that would help the agency better
understand Ford’s assertions. Failing to
receive a response, the agency
approached the chairman of the Hybrid
III Dummy Family Task Group of the
Society of Automotive Engineers (which
was instrumental in developing these
dummies) to determine if such issues
were raised in its discussions. The
chairman of the task group found no
evidence or knowledge of such
concerns.

Similarly, we have examined
comments to the advanced airbag final
rule (65 FR 30680, Docket No. NHTSA
00-7013). Neither the comments, nor
the agency’s data, have suggested that
the CRABI and Hybrid III 3-year-old
child dummies are inappropriate for use
in testing under FMVSS No. 208.

As part of on-going research, the
agency previously conducted tests using
the FMVSS No. 213 sled pulse and the
CRABI dummy in a rear-facing child
restraint. In those tests, extension
moments were recorded without
considerable head translation. The
agency examined the test results in
considerable detail. We believe that
extension moments without head
translation can happen in at least two
situations. In the first event, the
extension moments could be a result of
head contact with the child restraint
system (CRS) seatback before substantial
translation of the dummy’s torso had
occurred. In this case, an extension
moment in the neck can be developed
when the seat back of the CRS interacts
with the back of the dummy’s head
below its center of gravity. A shear
force, caused by the CRS interacting
with the head, coupled to a moment
arm, can result in an extension moment
at the upper neck load cell. In the
second event, a moment can be
generated by a frictional force caused by
even a minute vertical motion of the
head of the dummy that is imbedded
into the CRS seat back. During the
impact, the torso, as it is being pushed
into the seat back cushion by inertial
forces, has a tendency to ramp-up. The
ramping action is resisted through the
neck by the frictional force at the back
of the dummy head. The two opposing
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forces, coupled by the distance between
the back of head and the center of the
neck, can also generate a moment at the
neck load cell. Accordingly, an
extension moment without appreciable
head translation is not an unrealistic
event. Based on this review, the agency
agrees with Ford that the necks of the
CRABI and the Hybrid III 3-year-old
child dummies could produce extension
moments with little or no head
translation.

NHTSA believes that injury to the
neck of a child can occur without
appreciable head translation under the
two conditions cited above. We feel that
the human neck, under the loading
conditions cited above, could produce
moments at the occipital condyles with
little or no head-to-torso rotation or
head translation. Because of this, we
also believe that the neck extension
measurements in the specified
compliance tests do not require special
or different instructions and procedures
for their analysis, beyond those used for
data treatment of FMVSS No. 208 and
FMVSS No. 213 measurements.
Furthermore, we feel that questions
related to either the selection of injury
criteria or interpretation of compliance
test results should be resolved within
the relevant safety standard rather than
49 CFR, part 572. In the FMVSS No. 213
notice of proposed rulemaking
published May 1, 2002, the agency
proposed a number of injury criteria to
assure improved safety of children in
child restraints systems. The agency
will evaluate comments relative to the
appropriate neck injury criteria for both
the CRABI and the Hybrid III 3-year-old
dummies in the context of that
rulemaking.

Conclusion

For the reasons discussed above, the
agency is denying both Ford petitions
for reconsideration.

Authority: 49 U.S.C. 30162; delegations of
authority at 49 CFR 1.50 and 49 CFR 501.8.

Issued on: March 14, 2003.

Stephen R. Kratzke,

Associate Administrator for Rulemaking.
[FR Doc. 03-6746 Filed 3—20-03; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660

[Docket No. 020311051-2135-02; I.D.
022002C]

RIN 0648—-AN75

Fisheries Off West Coast States and in
the Western Pacific; Western Pacific
Pelagic Fisheries; Pelagic Longline
Gear Restrictions, Seasonal Area
Closure, and Other Sea Turtle Take
Mitigation Measures; Correction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Correction to a final rule.

SUMMARY: This document contains a
correction to a final rule that was
published on June 12, 2002.

DATES: Effective March 21, 2003.

FOR FURTHER INFORMATION CONTACT:
Alvin Z. Katekaru, Pacific Islands Area
Office, NMFS, 808—973—-2937.

SUPPLEMENTARY INFORMATION:
Background

On June 12, 2002 (67 FR 40232),
NMEF'S published a final rule in the
Federal Register that implements the
reasonable and prudent alternative of
the March 29, 2001, Biological Opinion
issued by NMFS under the Endangered
Species Act. Section 660.22(ss) contains
an incorrect reference.

Correction

In the rule FR Doc. 02—14749, in the
issue of Wednesday, June 12, 2002(67
FR 40232), on page 40236, under (ss) on
the eighth line of the first column,
change “§660.33(h)” to “§ 660.33(i)".

Dated: March 18, 2003.

Rebecca Lent,
Deputy Assistant Administrator for

Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 03-6850 Filed 3—20-03; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 021212306-2306-01; I.D.
031703B]

Fisheries of the Exclusive Economic
Zone Off Alaska; Pollock in Statistical
Area 610 of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), NationalOceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Modification of a closure.

SUMMARY: NMFS is opening directed
fishing for pollock in Statistical Area
610 of the Gulf of Alaska (GOA) for 24
hours. This action is necessary to fully
use the B season allowance of the total
allowable catch (TAC) of pollock
specified for Statistical Area 610.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), March 18, 2003, through
1200 hrs, A.L.t.,, March 19, 2003.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586—7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

NMEFS closed the B season directed
fishery for pollock in Statistical Area
610 of the GOA under §679.20(d)(1)(iii)
on March 11, 2003 (68 FR 11994, March
13, 2003).

NMFS has determined that,
approximately 1,500 mt of pollock
remain in the B season directed fishing
allowance. Therefore, in accordance
with §679.25(a)(2)(i)(C) and
(a)(2)(iii)(D), and to fully utilize the B
season allowance of pollock TAC
specified for Statistical Area 610, NMFS
is terminating the previous closure and
is reopening directed fishing for pollock
in Statistical Area 610 of the GOA. In
accordance with §679.20(d)(1)(iii), the
Regional Administrator finds that this
directed fishing allowance will be
reached after 24 hours. Consequently,
NMFS is prohibiting directed fishing for
pollock in Statistical Area 610 of the
GOA effective 1200 hrs, A.l.t., March 19,
2003.
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Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
contrary to the public interest. This
requirement is contrary to the public
interest as it would delay the opening of
the fishery, not allow the full utilization
of the B season allowance of the pollock
TAC, and therefore reduce the public’s
ability to use and enjoy the fishery
resource.

The Assistant Administrator for
Fisheries, NOAA, also finds good cause
to waive the 30—day delay in the
effective date of this action under 5
U.S.C. 553(d)(3). This finding is based
upon the reasons provided above for
waiver of prior notice and opportunity
for public comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: Authority: 16 U.S.C. 1801 et
seq.

Dated: March 17, 2003.
Richard W. Surdi,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 03—6840 Filed 3—18-03; 3:52 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 021122286-3036-02; I.D.
031703D]

Fisheries of the Exclusive Economic
Zone off Alaska; Pollock in Statistical
Area 630 of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Inseason adjustment; request for
comments.

SUMMARY: NMFS issues an inseason
adjustment opening the B fishing season
for pollock in Statistical Area 630 of the
Gulf of Alaska (GOA) for 12 hours
effective 1200 hrs, Alaska local time
(A.l.t.), March 20, 2003, until 2400 hrs,
A.l.t., March 20, 2003. This adjustment
is necessary to allow the fishing
industry opportunity to harvest the B

season allowance of the pollock total
allowable catch (TAC) in Statistical
Area 630 of the GOA.

DATES: Effective 1200 hrs, A.l.t., March
20, 2003, until 2400 hrs, A.l.t., March
20, 2003. Comments must be received
no later than 4:30 p.m., A.L.t., April 2,
2003.

ADDRESSES: Comments may be mailed to
Sue Salveson, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region, NMFS, P.O.
Box 21668, Juneau, AK 998021668,
Attn: Lori Durall. Comments also may
be sent via facsimile (fax) to 907-586—
7557. Comments will not be accepted if
submitted via e-mail or Internet. Courier
or hand delivery of comments may be
made to NMFS in the Federal Building,
Room 453, Juneau, AK 99801.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586-7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

NMEFS issued a prohibition to directed
fishing for pollock effective March 10,
2003, for Statistical Area 630, in
accordance with §679.20(d)(1)(iii) (68
FR 11994, March 13, 2003).

As of March 11, 2003, 857 metric tons
(mt) of pollock remain in the B season
allowance of the pollock TAC in
Statistical Area 630 of the GOA.
Regulations at § 679.23(b) specify that
the time of all openings and closures of
fishing seasons other than the beginning
and end of the calendar fishing year is
1200 hrs, A.l.t. Current information
shows the catching capacity of vessels
catching pollock for processing by the
inshore component in Statistical Area
630 of the GOA is about 1,500 mt per
day. The Administrator, Alaska Region,
NMEFS, has determined that the B season
allowance of the pollock TAC could be
exceeded if a 24-hour fishery were
allowed to occur. NMFS is not allowing
a 24-hour directed fishery in order that
the seasonal allowance not be exceeded.
NMEFS, in accordance with
§679.25(a)(1)(1) and §679.25(a)(2)(1), is
adjusting the B fishing season for
pollock in Statistical Area 630 of the
GOA by opening the fishery at 1200 hrs,
A.l.t., March 20, 2003 and closing the
fishery at 2400 hrs, A.l.t., March 20,
2003, at which time directed fishing for

pollock will be prohibited. This action
has the effect of opening the fishery for
12 hours.

NMFS is taking this action to allow a
controlled fishery to occur, thereby
preventing the overharvest of the B
season allowance of the pollock TAC
designated in accordance with the final
2003 harvest specifications for
groundfish in the GOA (68 FR 9924,
March 3, 2003) and § 679.20(a)(5)(iii). In
accordance with §679.25(a)(2)(iii),
NMEFS has determined that prohibiting
directed fishing at 2400 hrs, A.Lt.,
March 20, 2003, after a 12- hour opening
is the least restrictive management
adjustment to achieve the B season
allowance of the pollock TAC. Pursuant
to §679.25(b)(2), NMFS has considered
data regarding catch per unit of effort
and rate of harvest in making this
adjustment.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
contrary to the public interest. This
requirement is contrary to the public
interest as it would delay the opening of
the fishery, not allow the full utilization
of the pollock TAC, and therefore
reduce the public’s ability to use the
fishery resource.

The Assistant Administrator for
Fisheries, NOAA, also finds good cause
to waive the 30—day delay in the
effective date of this action under 5
U.S.C. 553(d)(3). This finding is based
upon the reasons provided above for
waiver of prior notice and opportunity
for public comment.

Without this inseason adjustment,
NMFS could not allow the B season
allowance of the pollock TAC in
Statistical Area 630 of the GOA to be
harvested in an expedient manner and
in accordance with the regulatory
schedule. Under §679.25(c)(2),
interested persons are invited to submit
written comments on this action to see
ADDRESSES until April 2, 2003.

This action is required by § §679.20
and 679.25 and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: March 17, 2003.

Richard W. Surdi,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 03—6839 Filed 3—18-03; 3:52 pm]
BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301

[Docket No. 02-115-1]

Imported Fire Ant; Approved
Treatments

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the imported fire ant regulations by
adding the insecticide methoprene
(Extinguish0) to the list of chemicals
that are authorized for the treatment of
regulated articles. This product is
registered by the U.S. Environmental
Protection Agency for use against the
imported fire ant and has been found
efficacious based on testing by the
Gulfport Plant Methods Center. This
action would make methoprene
available for the treatment of
containerized plants and field-grown
woody ornamentals in the quarantined
areas.

DATES: We will consider all comments
that we receive on or before May 20,
2003.

ADDRESSES: You may submit comments
by postal mail/commercial delivery or
by e-mail. If you use postal mail/
commercial delivery, please send four
copies of your comment (an original and
three copies) to: Docket No. 02-115-1,
Regulatory Analysis and Development,
PPD, APHIS, Station 3C71, 4700 River
Road, Unit 118, Riverdale, MD 20737—
1238. Please state that your comment
refers to Docket No. 02-115-1. If you
use e-mail, address your comment to
regulations@aphis.usda.gov. Your
comment must be contained in the body
of your message; do not send attached
files. Please include your name and
address in your message and ‘“‘Docket
No. 02-115-1" on the subject line.

You may read any comments that we
receive on this docket in our reading

room. The reading room is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue
SW., Washington, DC, Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 690-2817
before coming.

APHIS documents published in the
Federal Register, and related
information, including the names of
organizations and individuals who have
commented on APHIS dockets, are
available on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: MTr.
Charles L. Brown, Imported Fire Ant
Program Manager, Invasive Species and
Pest Management, PPQQ, APHIS, 4700
River Road, Unit 134, Riverdale, MD
20737-1231; (301) 734-8247.
SUPPLEMENTARY INFORMATION:

Background

The imported fire ant, Solenopsis
invicta Buren and Solenopsis richteri
Forel, is an aggressive, stinging insect
that, in large numbers, can seriously
injure or even kill livestock, pets, and
humans. The imported fire ant feeds on
crops and builds large, hard mounds
that damage farm and field machinery.
Imported fire ants are notorious
hitchhikers and are readily transported
long distances when articles such as soil
and nursery stock are shipped outside
the infested area.

The Animal and Plant Health
Inspection Service (APHIS) works to
prevent further imported fire ant spread
by enforcing a Federal quarantine and
cooperating with imported fire ant-
infested States to mitigate the risks
associated with the movement of
regulated articles such as nursery stock
and used soil-moving equipment. Also,
APHIS evaluates the efficacy of
regulatory treatments for preventing the
artificial spread of imported fire ant and
revises its regulations and procedures as
necessary. APHIS works with States,
industry, and other Federal agencies to
develop and test promising new
insecticides and biological control
agents.

The regulations in “Subpart—
Imported Fire Ant” (7 CFR 301.81
through 301.81-10, referred to below as
the regulations) quarantine infested
States or infested areas within States

and impose restrictions on the interstate
movement of certain regulated articles
from those quarantined States or areas
for the purpose of preventing the
artificial spread of the imported fire ant.

Sections 301.81-4 and 301.81-5 of the
regulations provide, among other things,
that regulated articles requiring
treatment prior to interstate movement
must be treated in accordance with the
methods and procedures prescribed in
the appendix to the subpart, which sets
forth the treatment provisions of the
“Imported Fire Ant Program Manual.”

Tests conducted by APHIS’s Gulfport
Plant Methods Center in Mississippi
have demonstrated that the insecticide
methoprene (Extinguish0) is efficacious
at variable dosage rates in treating
plants in containers and at 1.0-1.5 1b.
(0.45-0.68 kg) bait/acre for treatment of
field-grown woody ornamentals. On
May 27, 1998, methoprene was
registered by the U.S. Environmental
Protection Agency (EPA) for use against
imported fire ant in containerized plants
and field-grown woody ornamentals.

Therefore, we are proposing to amend
the appendix to the regulations to add
the insecticide methoprene
(Extinguish0) as a treatment option for
certain regulated articles requiring
treatment against the imported fire ant.
Specifically, we would amend the
appendix to the regulations by adding
methoprene (Extinguish0) to:

1. The list of authorized chemicals;

2. The list of approved treatments for
all nurseries within the quarantined
area, to treat all exposed soil surfaces
where plants are grown, potted, stored,
handled, unloaded, or sold; and

3. The list of fire ant baits that may
be used in combination with
chlorpyrifos to treat field-grown woody
ornamentals.

Miscellaneous

In addition to the proposed
amendments described previously, we
would also make one nonsubstantive
change to the appendix to the
regulations. Specifically, we would add
a reference to the insecticide
pyriproxyfen (Distanced) to the second
sentence of the paragraph titled Special
Information in section III.C.5 of the
appendix. When pyriproxyfen was
added to the appendix as an approved
treatment (see 64 FR 57969-57971,
published October 28, 1999), references
to that product should have been added
to all three sentences in the Special
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Information paragraph, but such a
reference appears only in the first and
third sentences of the paragraph. We
would correct that omission.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been reviewed
under Executive Order 12866. For this
action, the Office of Management and
Budget has waived its review under
Executive Order 12866.

This proposed rule would amend the
appendix to the imported fire ant
regulations to allow the use of the
insecticide methoprene (Extinguish(l)
against the imported fire ant.
Methoprene is registered by the EPA for
use against the imported fire ant in
containerized plants and field-grown
woody ornamentals and has been found
to be efficacious against imported fire
ant based on testing by the Gulfport
Plant Methods Center in Mississippi.

Determining the cost to treat for
imported fire ant in nursery operations
is complicated because of the large
number of insecticide products, varying
soil conditions, and various types of
nursery crops. For example, in two
surveys conducted by Hall and
Holloway (1994 and 1995) of 37 nursery
crop growers in Texas, which
represented more than half of all
nursery crops produced in that State,
chemical cost per treatment per acre for
imported fire ant control averaged
$12.10, with treatment costs
representing up to 4 percent of their
production cost. Almost half (47
percent) of those growers reported
treating for imported fire ant and most
of them reported using more than one
pesticide in their operations (range=1 to
3; average=1.5) making the average cost
per acre for insecticides to control
imported fire ants $18.15 (i.e., 1.5 X
$12.10).

Methoprene (Extinguish[0) would be
the latest insecticide to be added to the
regulations for the treatment of
imported fire ant. The currently
approved treatments—Fipronil
(Chipcol), Pyriproxyfen (Distancel),
Fenoxycarb (AWARDO),
Hydramethylnon (AMDROUO), and
Bifenthrin (Talstar()—cost
approximately the same in the bulk
market, $5 to $12 per pound, with each
pound treating 17 colonies (i.e.,
mounds) of imported fire ant. However,
any insecticide’s retail price depends on
the price charged by its local distributor
and may vary from State to State.
Although the insecticides generally do
not differ greatly in price, at least some
consumers can be expected to benefit
from inclusion of methoprene as an
alternative treatment.

Impact on Small Entities

Businesses such as nurseries that
work with regulated articles are the
entities most likely to be affected by this
proposed rule. This proposed rule
would result in a wider selection of
treatment options for imported fire ant.
The economic effect on affected entities
would either be positive, since a wider
selection of insecticides will provide
greater choice, or would have no effect,
if they choose not to use methoprene.

The Regulatory Flexibility Act
requires that agencies consider the
economic effects of their rules on small
businesses. Based on data from the 1997
Census of Agriculture, there were
14,762 nurseries and greenhouses in the
13 States that have been affected by
imported fire ant plus Puerto Rico, of
which 82 to 99 percent were small
entities, according to the Small Business
Administration criterion of annual sales
of $750,000 or less.

It is expected that the economic effect
of this proposed rule on these
businesses would either be positive (a
wider selection of insecticides will
provide greater choice) or neutral (if
they choose not to use methoprene). The
majority (82 to 99 percent) of firms that
may potentially be affected by this
proposed rule are small entities.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. If this proposed rule is
adopted: (1) All State and local laws and
regulations that are inconsistent with
this rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may
file suit in court challenging this rule.

Paperwork Reduction Act

This proposed rule contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

Accordingly, we propose to amend 7
CFR part 301 as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

1. The authority citation for part 301
would continue to read as follows:

Authority: 7 U.S.C. 7711, 7712, 7714, 7731,
7735, 7751, 7752, 7753, 7754, and 7760; 7
CFR 2.22, 2.80, and 371.3.

Section 301.75-15 also issued under Sec.
204, Title II, Pub. L. 106-113, 113 Stat.
1501A—-293; sections 301.75—15 and 301.75—
16 also issued under Sec. 203, Title II, Pub.
L. 106224, 114 Stat. 400 (7 U.S.C. 1421
note).

2. In part 301, Subpart-Imported Fire
Ant (§§301.81 through 301.81-10), the
appendix to the subpart would be
amended as follows:

a. In paragraph IIL.B., under the
heading INSECTICIDES, by adding, in
alphabetical order, an entry for
“Methoprene (Extinguish[)”.

b. In paragraph III.C.4., under the
heading Control, by removing the word
“or” immediately following the word
“(AWARDUO),” and by adding the words
“, or methoprene (Extinguish()”
immediately following the word
“(Distanced)”.

c. In paragraph III.C.5., in the
paragraph titled Material, by removing
the word “or” immediately following
the word “(AMDROUO),” and by adding
the words ““, or methoprene
(Extinguish0)” immediately following
the word ““(Distanceld)”.

d. In paragraph III.C.5., in the
paragraph titled Dosage, by removing
the word “or” immediately following
the word “(AMDROUO),” and by adding
the words *“, or methoprene
(Extinguish0)” immediately following
the word “(Distancel)”.

e. In paragraph II.C.5., in the
paragraph titled Method, in the first and
third sentences, by removing the word
“or” immediately following the word
“(AMDRO0),” and by adding the words
“, or methoprene (Extinguish()”
immediately following the word
“(Distanced)”.

f. In paragraph III.C.5., by amending
the paragraph titled Special Information
as follows: (i) In the first and third
sentences, by removing the word “or”
immediately following the word
“(AMDROU)” and by adding the words
“, or methoprene (Extinguish()”
immediately following the word
“(Distanceld)”.

(ii) In the second sentence, by
removing the word “or” immediately
following the word “(AWARDO)” and
by adding the words “, pyriproxyfen
(Distancel), or methoprene
(Extinguish0)” immediately following
the word “(AMDROO)”.
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Done in Washington, DG, this 18th day of
March 2003.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 03—6799 Filed 3—20-03; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 354

9 CFR Parts 97 and 130
[Docket No. 02—040-1]

Veterinary Services User Fees; Fees
for Endorsing Export Certificates for
Ruminants

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the user fees for endorsing export health
certificates by establishing a separate
user fee that would cover the cost of
endorsing certificates that do not require
verification of tests or vaccinations for
ruminants. We are proposing this
change to ensure that we recover all of
the costs associated with providing that
service. We are also proposing to make
several miscellaneous changes to clarify
the existing regulations.

DATES: We will consider all comments
that we receive on or before May 20,
2003.

ADDRESSES: You may submit comments
by postal mail/commercial delivery or
by e-mail. If you use postal mail/
commercial delivery, please send four
copies of your comment (an original and
three copies) to: Docket No. 02—-040-1,
Regulatory Analysis and Development,
PPD, APHIS, Station 3C71, 4700 River
Road Unit 118, Riverdale, MD 20737—
1238. Please state that your comment
refers to Docket No. 02—040-1. If you
use e-mail, address your comment to
regulations@aphis.usda.gov. Your
comment must be contained in the body
of your message; do not send attached
files. Please include your name and
address in your message and ‘“Docket
No. 02—040-1" on the subject line.

You may read any comments that we
receive on this docket in our reading
room. The reading room is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue,
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except

holidays. To be sure someone is there to
help you, please call (202) 690-2817
before coming.

APHIS documents published in the
Federal Register, and related
information, including the names of
organizations and individuals who have
commented on APHIS dockets, are
available on the Internet at hitp://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: For
information concerning program
operations, contact Ms. Inez Hockaday,
Acting Director, Management Support
Staff, VS, APHIS, 4700 River Road Unit
44, Riverdale, MD 20737-1231; (301)
734-7517.

For information concerning rate
development, contact Ms. Kris Caraher,
Accountant, User Fee Section, Financial
Management Division, APHIS, 4700
River Road Unit 54, Riverdale, MD
20737-1231; (301) 734—8351.
SUPPLEMENTARY INFORMATION:

Background

User fees to reimburse the Animal and
Plant Health Inspection Service (APHIS)
for the costs of providing veterinary
diagnostic services and import- and
export-related services for animals,
animal products, birds, germ plasm,
organisms, and vectors are contained in
9 CFR part 130. Section 130.20 lists user
fees we charge for endorsing health
certificates for animals, birds, or animal
or nonanimal products exported from
the United States. Importing countries
often require these certificates to show
that an animal, bird, or product has
tested negative to specific animal
diseases or that the animal, bird, or
product has not been exposed to
specific animal diseases. The
endorsement indicates that APHIS has
reviewed a certificate and believes it to
be accurate and reliable. The steps
associated with endorsing an export
certificate may include reviewing
supporting documentation; confirming
that the importing country’s
requirements have been met; verifying
laboratory test results for each animal if
tests are required; reviewing any
certification statements required by the
importing country; and endorsing, or
signing, the certificates. Our user fees
are intended to cover all of the costs
associated with endorsing the
certificates.

The user fees we charge to endorse
export health certificates vary,
depending on whether or not the
importing country requires verification
of tests or vaccinations and the type and
quantity of animals, birds, or products
covered by the certificate. For those

certificates that do not require
verification of tests or vaccinations,
paragraph (a) of § 130.20 lists user fees
for the following certificate categories:
Animal and nonanimal products;
hatching eggs; poultry, including
slaughter poultry; slaughter animals
(except poultry) moving to Canada or
Mexico; and other endorsements or
certifications. For those certificates that
require verification of tests or
vaccinations, paragraph (b) of § 130.20
lists user fees based on the number of
animals or birds and the number of tests
or vaccinations on the certificate, and
whether the animals covered by the
certificate are nonslaughter horses
moving to Canada or are other animals
or birds. Currently, user fees for the
endorsement of export health
certificates for ruminants, except for
ruminants exported for slaughter to
Canada or Mexico, are included in the
certificate categories “Other
endorsements or certifications” and
“Other animals or birds” in paragraphs
(a) and (b) of § 130.20, respectively.

On August 28, 2000, we published a
final rule in the Federal Register (65 FR
51997-52010, Docket No. 97-058-2)
that amended the user fees for, among
other things, the endorsement of export
health certificates. We calculated the
user fees established by that final rule
to cover the costs associated with
providing that service, which include
direct labor and direct material costs.

Since the time we calculated the fees
established in the August 2000 final
rule, we have conducted a review of the
costs of endorsing export health
certificates. In that review, we found
that the projected direct labor costs used
to calculate the multi-year user fees for
the certificate category “‘Other
endorsements or certifications” in
§130.20(a) are less than the actual direct
labor costs for the endorsement of
certificates for ruminants, which is
covered by that certificate category. As
a result, the user fees charged to endorse
certificates in accordance with
§130.20(a) for ruminants are less than
the actual cost of providing that service.
For the user fees to cover all the costs
associated with endorsing such
certificates for ruminants, including the
direct labor costs, we propose to
establish a new certificate category and
user fee in §130.20(a) for ruminants.

APHIS currently charges $23 to
endorse each certificate covered by the
certificate category ““Other
endorsements or certifications” in
§130.20(a). We have estimated the
actual cost of providing that service for
ruminants to be $33 for each
endorsement; therefore, we propose to
increase the current user fee charged for
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such an endorsement by $10 to $33. If
adopted, this proposed user fee would
take effect on the effective date of the
final rule for this action.

Slaughter ruminants exported to
Canada or Mexico that require
certification under § 130.20(a) are
covered by the certificate category
““Slaughter animals (except poultry)
moving to Canada or Mexico.” To make
it clear that slaughter ruminants
exported to Canada or Mexico would
continue to be covered by that
certificate category, and not by the
certificate category for ruminants
proposed in this rule, we also propose
to amend the title of the category for
slaughter animals in § 130.20(a) to
“Slaughter animals (except poultry but
including ruminants) moving to Canada
or Mexico.” Similarly, the title of the
proposed new category for ruminants
would read: “Ruminants, except
slaughter ruminants moving to Canada
or Mexico.” The user fees currently
listed in § 130.20(a), including those
fees for slaughter animals exported to
Canada or Mexico, would not be
affected by this proposed change.

Calculation Methodology

We calculated the user fee for
endorsing export health certificates that
do not require verification of tests or
vaccinations for ruminants to cover the
full costs associated with reviewing and
endorsing a certificate. The costs of
providing that service are the direct
labor costs, administrative support
costs, billing and collections costs,
agency overhead, departmental charges,
and a reserve component.

Direct labor costs are the salary and
benefit costs of employee time spent
specifically to endorse a certificate. To
calculate the direct labor costs, we
included time for a GS—14 step 5
veterinarian to provide information over
the phone, research regulations, send
any necessary facsimiles, and review,
sign, and audit paperwork. We also
included time for a GS-5 step 5 export
clerk to review the contents of the
certificate, print a receipt, enter and
process information in the system,
verify the origin and identity of the
animal(s) by researching farms and
matching eartags, handle collections,
and mail certifications. We used the
actual hourly salary of a GS—14 step 5
and a GS-5 step 5 during fiscal year
(FY) 2002 (October 1, 2001, through
September 30, 2002) and took into
consideration the anticipated increases
in the cost of living for fiscal years 2003
and 2004 that were projected in the
President’s Budget for FY 2003 (October
1, 2002, through September 30, 2003).
Finally, we included employee benefit

costs at 20.42 percent of the total
employee salary costs. Based on this
approach, we estimate that the direct
labor cost associated with the
endorsement of export health
certificates that do not require
verification of tests or vaccinations for
ruminants is $15.12 for each certificate.

Administrative support costs include
local clerical and administrative
activities; indirect labor hours; travel
and transportation for personnel;
supplies, equipment, and other
necessary items; training; general office
supplies; rent; equipment capitalization;
billings and collections expenses;
utilities; and contractual services.
Indirect labor hours include supervision
of personnel and time spent doing work
that is not directly connected with
endorsing the certificates but which is
nonetheless necessary, such as repairing
equipment. Rent is the cost of using the
space we need to perform work related
to endorsing the certificates. Equipment
capitalization is the cost per year to
replace equipment, which we determine
by establishing the life expectancy, in
years, of equipment we use to endorse
the certificates and by establishing the
cost to replace the equipment at the end
of its useful life. We subtract any money
we anticipate receiving for selling used
equipment. Then we divide the
resulting amount by the life expectancy
of the equipment. The result is the
annual cost to replace equipment.
Billing costs are the costs of managing
user fee accounts for our customers who
wish to receive monthly invoices for the
services they receive from APHIS.
Collections expenses include the costs
of managing customer payments and
accurately reflecting those payments in
our accounting system. Utilities include
water, telephone, electricity, gas,
heating and oil. Contractual services
include security service, maintenance,
trash pickup, etc. We have calculated
the administrative support costs for
each endorsement to be $10.85.

Agency overhead is the pro-rata share,
attributable to endorsing the certificates,
of the agency’s management and
support costs. Management and support
costs include the costs of providing
budget and accounting services,
regulatory services, investigative and
enforcement services, debt-management
services, personnel services, public
information services, legal services,
liaison with Congress, and other general
program and agency management
services provided above the local level.
We have determined that $4.19 for each
endorsement covers the agency
overhead associated with providing that
service.

Departmental charges are APHIS’s
share, expressed as a percentage of the
total cost, of services provided centrally
by the Department of Agriculture
(Department). Services the Department
provides centrally include the Federal
Telephone Service; mail; National
Finance Center processing of payroll,
and other money management;
unemployment compensation; Office of
Workers Compensation Programs; and
central supply for storing and issuing
commonly used supplies and
Department forms. The Department
notifies APHIS how much the agency
owes for these services. We have
included a pro-rata share of these
departmental charges of $1.38, as
attributable to the endorsement of
export health certificates that do not
require verification of tests or
vaccinations for ruminants, in our fee
calculation.

We have added an amount that would
help provide for a reasonable balance, or
reserve, in the Veterinary Services’ (VS)
user fee account. We maintain a reserve
in the VS user fee account that is equal
to approximately 25 percent of the
annual cost of the Import/Export
Program to ensure that we have
sufficient operating funds in cases of
bad debt, customer insolvency, and
fluctuations in activity volumes. All
user fees contribute to the reserve
proportionately. We have included a
pro-rata share of the reserve of $1.58, as
attributable to each endorsement, in our
fee calculation.

We added all of the costs, as
discussed above, to obtain our cost of
$33.12 to endorse export health
certificates that do not require
verification of tests or vaccinations for
ruminants, except for slaughter
ruminants exported to Mexico or
Canada. We then rounded this cost to
the nearest whole dollar to obtain a user
fee of $33 for each certification. As
mentioned above, if this proposed rule
is adopted, the user fee for the new
certificate category would take effect on
the effective date of the final rule for
this action. As is the case with all
APHIS user fees, we intend to review,
at least annually, the user fee proposed
in this document. We will publish any
necessary adjustments in the Federal
Register.

We are also proposing to make several
miscellaneous changes to the
regulations for clarity. As mentioned
above, the regulations in 9 CFR part 130
contain, among other things, tables that
list multi-year user fees for certain
veterinary diagnostic services and
import- and export-related services. In
addition to listing user fees for the
current and future fiscal years (FY 2003
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and beyond), many of the tables in part
130 list user fees for fiscal years 2001
and/or 2002. Because fiscal years 2001
and 2002 have passed, we believe it is
no longer necessary to list the user fees
for those fiscal years in the regulations.
Therefore, we are proposing to amend
the user fee tables in the part 130 by
removing columns that list fees for fiscal
years 2001 and 2002.

Similarly, we would also remove the
columns for fiscal year 2002 from the
overtime rates tables found in 7 CFR
part 354 and 9 CFR parts 97 and 130
(those tables list multi-year overtime
rates for inspection, laboratory testing,
certification, or quarantine services
provided by APHIS employees on a
holiday, Sunday, or at any other time
outside of an employee’s regular tour of
duty).

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been reviewed
under Executive Order 12866. The rule
has been determined to be not
significant for the purposes of Executive
Order 12866 and, therefore, has not
been reviewed by the Office of
Management and Budget.

APHIS charges flat-rate user fees to
individuals, firms, corporations, and
other entities for the endorsement of
export health certificates for animals,
birds, or animal or nonanimal products.
These user fees vary, depending on
whether or not the importing country
requires verification of tests and the
type and quantity of animals, birds, or
products covered by the certificate.
There is one user fee schedule for
certificates that require verification of
tests or vaccinations and another
schedule for certificates that do not
require such verification.

Currently, certifications for ruminants
that do not require verification of tests

or vaccinations, other than certifications
for slaughter ruminants exported to
Mexico or Canada, are covered by a
miscellaneous “catchall”” user fee
certificate category. (Ruminants
exported to Mexico and Canada for
slaughter are covered by a separate user
fee that includes all slaughter animals,
except poultry, exported to those two
countries). APHIS currently charges $23
per endorsement for services covered by
that miscellaneous certificate category.
Based on our review of the costs
associated with endorsing export health
certificates, we have determined that the
current user fee charged for the
miscellaneous certificate category does
not cover all of our costs to endorse
such certificates for ruminants. As a
result, we are proposing to establish a
new certificate category and user fee for
that service. If adopted, this proposal
would increase the current user fee
charged to endorse certificates that do
not require verification of tests or
vaccinations for ruminants, except
slaughter ruminants exported to Mexico
or Canada, by $10 to $33 for each
endorsement. We are proposing this
change to ensure that we recover our
costs for providing that service, which
include direct labor costs,
administrative support costs, billing and
collection costs, Agency overhead,
departmental charges, and a reserve
component.

This proposed rule would affect
entities who export ruminants, other
than slaughter ruminants exported to
Mexico or Canada, to countries that do
not require that export health
certificates include verification of tests
or vaccinations. Because entities who
export ruminants to Mexico or Canada
for immediate slaughter are covered by
a separate user fee category, such
entities would not be affected by this

proposed rule. Whether or not an
importing country requires verification
of tests or vaccinations for ruminants
depends on such factors as the type of
animal exported, the time of year
exportation occurs, and the health status
of an animal’s herd or State of origin. A
representative overview of countries
that import ruminants from the United
States (including Brazil, Canada, China,
Dominican Republic, Japan, Mexico,
Nicaragua, Philippines, and Turkey)
indicates that most countries require
that export health certificates include
verification of testing or vaccinations for
ruminants.! For example, importing
countries almost always require U.S.-
origin ruminants to be tested for
brucellosis and tuberculosis, and
frequently require those animals to be
tested for such diseases as
anaplasmosis, bluetongue, Johne’s
disease, leptospirosis, and vesicular
stomatitis, among others. However, two
countries, Mexico and Canada, do not
currently require verification of tests or
vaccinations for some cattle, sheep, and
goats, under certain conditions.

As shown in Table 1, below, trade
statistics indicate that the majority of
U.S.-origin cattle, sheep, and goats are
exported to Mexico and Canada. For
example, 56.6 percent of purebred
cattle, 99.6 percent of not purebred
cattle, 99.5 percent of sheep, and 82.3
percent of goats exported from the
United States during 1999—-2001 were
shipped to Mexico or Canada. Of those
animals listed in Table 1, animals
categorized as ‘“not purebred cattle”
(which include feeder cattle, cattle
exported for immediate slaughter, and
other not purebred cattle) comprise the
single largest category, accounting for 83
percent of the total number of cattle,
sheep, and goats exported from the
United States during 1999-2001.

TABLE 1.—VALUE OF U.S. EXPORTS OF CATTLE, SHEEP, AND GOATS TO MEXICO, CANADA, AND THE REST OF THE

WORLD

[Dollar amounts and percentage shares of each livestock category as annual averages for 1999-2001]

Mexico

Canada

Rest of the world

Purebred cattle
Not purebred cattle ..
Sheep ...cooevviieennnnn.
Goats

$9.86 million (45.8%)
$70.77 million (32.4%) .
$18.00 million (97.4%) .
$1.95 million (74.2%)

$2.39 million (10.8%)
$145.74 million (67.2%) ..
$391,000 (2.1%)
$206,000 (8.1%)

$9.39 million (43.4%)
$718,000 (0.4%).
$85,000 (0.5%).
$487,000 (17.7%).

Source: World Trade Atlas, based on U.S. Census data.

Because Mexico and Canada are the
principal markets for ruminants
exported from the United States that do
not require health certificates to include

1Import health requirements of foreign countries,
including required certification statements and

verification of tests or vaccinations, we
can expect that entities who export
cattle, sheep, and goats to those two
countries would be most affected by this

testing, may be found on the Internet at http://
www.aphis.usda.gov/vs/ncie/iregs/animals/.

proposed rule. As a result, this analysis
will focus on the importation
requirements of Mexico and Canada for
U.S.-origin cattle, sheep, and goats.
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U.S. Ruminant Exports to Mexico

Mexico does not require verification
of tests or vaccinations for the following
ruminants imported from the United
States: Steers and spayed heifers
shipped as feeder cattle; slaughter cattle,
unless from Texas or Missouri; sheep
other than rams; and goats other than
breeding stock. Because Texas and
Missouri are not designated as
brucellosis Class-Free States, cattle
imported for slaughter from those two
States must be tested for that disease.
Breeding cattle imported into Mexico
from any State are required to be tested
for brucellosis only if the animal is less
than 6 months of age, or is an official
calfhood vaccinate less than 20 months
of age raised for dairy production or a
vaccinate less than 24 months of age
raised for beef. However, all breeding
cattle, except for those animals under 1
month of age, must be tested for
tuberculosis. For sheep and goats,
Mexico requires that breeding and
feeder rams be tested for brucellosis and
breeding goats be tested for tuberculosis.

As mentioned above, animals other
than poultry exported to Mexico and
Canada for slaughter are covered by a
separate user fee category. As a result,
exporters of slaughter ruminants,
including slaughter cattle, exported to
Mexico or Canada would not be affected
by this proposed rule. Slaughter cattle
account for the majority of not purebred
cattle exported to Mexico from the
United States.2 As shown in Table 1, the
annual value of not purebred cattle
exported to Mexico from the United
States is estimated to be about $71
million. APHIS export certification data
indicate that approximately 62 percent
of not purebred cattle shipped to
Mexico were exported from the United
States for purposes other than
slaughter.3 We can expect, therefore,
that the annual value of not purebred
cattle exported to Mexico that would be
affected by this proposed rule to be
approximately $44 million ($70.77
million multiplied by 0.62).

This proposed rule would have a
negligible economic impact on exporters
of sheep and goats shipped to Mexico,
as over 99 percent of sheep and 96

2 APHIS, Centers for Epidemiology & Animal
Health (CEAH), 1999-2001.
3 APHIS CEAH, 1999-2001.

percent of goats from the United States
to Mexico are intended for slaughter and
would not, therefore, be covered by the
certificate category and user fee
proposed in this document.

U.S. Ruminant Exports to Canada

Ruminants exported to Canada that do
not require testing or vaccination are
feeder cattle from Hawaii, Montana, and
Washington; sheep and goats intended
for immediate slaughter; and some
purebred cattle, sheep, and goats,
depending on the health status of the
State or herd from which the animal
originated and the time of year the
animals are shipped.

Canada requires feeder cattle
imported from most States to be tested
for tuberculosis and anaplasmosis, and
requires certain feeder cattle to be tested
for brucellosis and bluetongue.
Brucellosis testing is not required for
steers and spayed heifers and official
calthood vaccinates that were
vaccinated with Strain 19 vaccine. For
all other cattle, brucellosis testing
requirements depend on the brucellosis
status of the animal’s herd and State.
Currently, all States except Missouri
and Texas are classified as brucellosis
Class-Free. As a result, feeder cattle
exported to Canada from all States
except Missouri and Texas are exempt
from brucellosis testing. Bluetongue test
requirements depend on whether the
animal comes from a low-, medium-, or
high-incidence State and/or the time of
year the animal is exported. For
example, feeder cattle imported into
Canada between October 1 and
December 31 are not required to be
tested for bluetongue, regardless of the
State of origin.

As an alternative to the foregoing
testing requirements, Canada accepts
shipments of untested feeder cattle
under its Restricted Feeder Cattle
Program.* To participate in this
program, a State must meet certain
requirements, including being free of
brucellosis and tuberculosis and
classified as a low risk for bluetongue,
and must submit to Canada summary
data for anaplasmosis. Currently,
Hawaii, Montana, and Washington are

4 Canadian Food Inspection Agency, Client
Services Information Sheet No. 14, Restricted
Feeder Cattle from the United States.

allowed to export untested feeder cattle
to Canada under the Restricted Feeder
Cattle Program. Cattle imported by
Canada under this program may only
enter the country between October 1
and March 31.

Testing requirements for breeding
cattle exported to Canada depend on a
given animal’s particular circumstances.
For example, brucellosis and
anaplasmosis testing requirements
depend on the health status of the herd
and State, and bluetongue testing
requirements depend on the State’s
classification and/or the time of year the
animal is exported to Canada. Breeding
cattle need not be tested for tuberculosis
if the entire herd from which the animal
originated is tested within the 12
months preceding exportation.

Sheep and goats exported to Canada
for immediate slaughter need not be
tested for bluetongue. For all other
sheep and goats, testing for bluetongue
depends on the status of the exporting
State and/or the time of year of the
export. For example, Canada does not
require sheep and goats exported from
any State between October 1 and
December 31 to be tested for bluetongue,
assuming that the animals have resided
only in the United States or Canada.

As shown in Table 1, not purebred
cattle, which predominantly consist of
feeder cattle, account for the single
largest category of ruminants exported
to Canada that would be affected by this
proposed rule. Because Hawaii,
Montana, and Washington are the only
States currently allowed to export feeder
cattle to Canada without tests or
vaccinations under the Restricted
Feeder Cattle Program, we can expect
that exporters of ruminants from those
three States would be most affected by
this proposed rule. Table 2 shows
approximate average annual values of
feeder cattle exported to Canada from
Hawaii, Montana, and Washington,
1999-2001. These values are for cattle
classified under Harmonized Schedule
code 010290 (not purebred), and,
therefore, may include animals exported
for immediate slaughter and other not
purebred animals; however, the majority
of cattle under this classification are
imported by Canada under its Restricted
Feeder Cattle Program for feeding and
subsequent slaughter.
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TABLE 2.—APPROXIMATE AVERAGE ANNUAL VALUES OF FEEDER CATTLE EXPORTS TO CANADA FROM THE STATES OF
HAWAII, MONTANA, AND WASHINGTON, 1999-2001

Hawaii

1Y) g1 7= g = PP O PO P PP PPPPPPPPP
ATV T 411 T | o] o TSR UPP PP OURRPP

$2,383,000
84,999,000
8,821,000

96,203,000

Source: Industry Canada, Trade Data Online, based on data obtained from Statistics Canada and the U.S. Census Bureau, U.S. Department

of Commerce.

Note: Values are for Harmonized Schedule code 010290—Bovine, live—Not Pure-bred, which are predominantly feeder cattle, but may in-
clude other cattle. The values, therefore, are only approximate feeder cattle values.

Montana’s livestock exporters, in
particular, have benefitted from the
Restricted Feeder Cattle Program. A
total of 127,643 restricted feeder cattle
were shipped to Canada from Montana
during the 1999-2000 season. In the
2000-2001 season, Montana shipped
133,240 head.5 The total value of feeder
cattle exported from the three States to
Canada, shown in Table 2 to be $96
million, comprises two-thirds of the
$146 million shown in Table 1 for all
not purebred cattle exported to Canada.

Statistics on other ruminants exported
to Canada and affected by this proposed
rule are not available. However, as
mentioned above, exports of such
ruminants, which include certain
breeding stock, are not nearly as
important as exports of not purebred
cattle.

The User Fee Increase and Ruminant
Export Values

The total value of ruminant exports
that would be affected by this proposed
rule and for which statistics are
available is approximately $140 million
annually. This figure accounts for about
54 percent of cattle, sheep, and goats
exported from the United States.®
However, even though a sizable
percentage of U.S. ruminant exports
would be affected by the proposed user
fee increase, we do not expect that this
proposed rule would have a significant
impact on a substantial number of
entities. The $10 proposed increase in
user fees for the endorsement of
certificates that do not require
verification of tests or vaccinations for
ruminants represents a small amount of

the average export value of cattle.
Furthermore, the $10 proposed increase
in user fees is small compared to the
total value of livestock usually included
on a single health certificate, as most
health certificates are issued for more
than one animal and the new user fee
of $33 would apply for any number of
animals covered by a single certificate.

This proposed rule would have the
largest effect on exporters of not
purebred cattle intended for export to
Mexico and Canada. Table 3 shows the
average value for each animal for those
ruminant categories. The proposed $10
increase in user fees represents
approximately 2 percent of the average
value of not purebred cattle exported to
Mexico and Canada from the United
States.

TABLE 3.—AVERAGE VALUES OF NOT PUREBRED CATTLE EXPORTED TO MEXICO AND CANADA AND PERCENTAGES OF
THE VALUES REPRESENTED BY THE PROPOSED $10 INCREASE IN USER FEES

$10 user fee
Average value |ncreaste as 2}
per animal percentage o
the average
value
Not Purebred Cattle:
Exported to Mexico $464 2.2
Exported to Canada 504 20

Source: World Trade Atlas, based on U.S. Census Bureau data. Values are annual averages for 1999, 2000, and 2001.

However, these percentages overstate
the potential impact of the proposed
user fee increase, as numerous animals
are usually exported using a single
certificate. For example, from 1999
through 2001, the average number of
feeder cattle exported to Canada per
certificate numbered 798 head.” Based
on this average number of cattle per
certificate, the $10 proposed user fee
increase would account for only 0.002

5Montana Department of Livestock.

6 Feeder cattle exports to Canada from Hawaii,
Montana, and Washington ($96 million) + not
purebred cattle exports to Mexico ($44 million) =
$140 million. (Overcounting of affected cattle and
smallstock shipments to Mexico is assumed to be
balanced by undercounting of affected cattle and

percent of the total value of livestock
included in a single health certificate.®

Impact on Small Entities

The Regulatory Flexibility Act require
agencies to consider the economic
impact of their rules on small entities,
such as small businesses, organizations,
and governmental jurisdictions. This
proposed rule would affect livestock
operations that export ruminants to
Mexico or Canada, which include such

smallstock shipments to Canada.) All U.S. exports
total about $260 million (Table 1).

7 Calculated from data obtained from APHIS
CEAH.

8 Average total value of feeder cattle exported to
Canada, for each health certificate, is $402,192: ($10

entities as cattle ranches and farms,
sheep and goat farms, and cattle
feedlots.

Under the standards established by
the Small Business Administration
(SBA), a business, firm, organization or
other entity engaged in cattle ranching
and farming, sheep farming, or goat
farming is considered small if the entity
has annual sales of $750,000 or less.? In
1997, there were 651,542 cattle farms
and 29,790 sheep and goat farms. Of

divided by $402,192) multiplied by 100 = 0.002
percent.

9 Cattle ranching and farming, North American
Industry Classification System (NAICS) code
112120; sheep farming, NAICS 112410; and goat
farming, NAICS 112420.
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those entities, 99 percent of cattle farms
(656,181) and 99 percent of sheep and
goat farms (29,938) are considered small
entities under the SBA’s standards.©

Cattle feedlots are considered small
under the SBA’s standards if their
annual sales are $1.5 million or less.1?
Over 97 percent of feedlots (95,000 of
97,091) have capacities of fewer than
1,000 head, and average annual sales of
about 420 head.12 Assuming each head
sold for $1,000, these fewer-than-1,000
head capacity feedlots would generate,
on average, $420,000 in sales. Clearly,
most feedlots that export ruminants to
Mexico or Canada are also considered
small entities.

The proposed $10 increase in user
fees for the endorsement of ruminant
export health certificates that do not
require verification of testing or
vaccination, except ruminants exported
from Mexico or Canada, would not have
a significant economic impact on a
substantial number of entities, large or
small, given the value and number of
animals usually listed on a single health
certificate. Although the majority of
entities potentially affected by this
proposed rule are small entities, and the
majority of cattle, sheep, and goats
exported by the United States do not
require testing or vaccination, the
proposed user fee increase is small
compared to the average total value of
livestock normally included on a single
health certificate.

Under these circumstances, the
Administrator of the Animal and Plant

Health Inspection Service has

determined that this action would not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. If this proposed rule is
adopted: (1) All State and local laws and
regulations that are inconsistent with
this rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may
file suit in court challenging this rule.

Paperwork Reduction Act

This proposed rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects
7 CFR Part 354

Exports, Government employees,
Imports, Plant diseases and pests,
Quarantine, Reporting and

recordkeeping requirements, Travel and
transportation expenses.

9 CFR Part 97

Exports, Government employees,
Imports, Livestock, Poultry and poultry
products, Travel and transportation
expenses.

9 CFR Part 130

Animals, Birds, Diagnostic reagents,
Exports, Imports, Poultry and poultry
products, Quarantine, Reporting and
recordkeeping requirements, Tests.

Accordingly, we propose to amend 7
CFR part 354 and 9 CFR parts 97 and
130 as follows:

PART 354—OVERTIME SERVICES
RELATING TO IMPORTS AND
EXPORTS; AND USER FEES

1. The authority citation for part 354
would continue to read as follows:

Authority: 7 U.S.C. 8301-8317; 21 U.S.C.
136 and 136a; 49 U.S.C. 80503; 7 CFR 2.22,
2.80, and 371.3.

2. Section 354.1 would be amended as
follows:

a. In paragraph (a)(1), introductory
text, the table would be revised to read
as set forth below.

b. In paragraph (a)(1)(iii), the table
would be revised to read as set forth
below.

354.1 Overtime work at border ports, sea
ports, and airports.

(@) * * *

OVERTIME FOR INSPECTION, LABORATORY TESTING, CERTIFICATION, OR QUARANTINE OF PLANT, PLANT PRODUCTS,
ANIMALS, ANIMAL PRODUCTS OR OTHER REGULATED COMMODITIES

Overtime rates (per hour)

Outside the employee’s normal tour of duty Oct. 1, 2002— Oct. 1, 2003~ Oct. 1, 2004— Beginning
Sept. 30, 2003 Sept. 30, 2004 Sept. 30, 2005 Oct. 1, 2005
Monday through Saturday and holidays ..........ccccceveervrivernnnne. $46.00 $48.00 $49.00 $51.00
SUNCAYS oottt 61.00 63.00 65.00 67.00
* * * * * (iii) * x %
OVERTIME FOR COMMERCIAL AIRLINE INSPECTION SERVICES 1
Overtime rates (per hour)
Outside the employee’s normal tour of duty Oct. 1, 2002— Oct. 1, 2003— Oct. 1, 2004— Beginning
Sept. 30, 2003 Sept. 30, 2004 Sept. 30, 2005 Oct. 1, 2005
Monday through Saturday and holidays ...........ccccccceeveniiennnene $37.00 $39.00 $40.00 $41.00
SUNGAYS .eeiiiiiiee ettt ettt e et e e e e s ibee e e 49.00 51.00 53.00 55.00

1These charges exclude administrative overhead costs.

101997 Census of Agriculture, USDA National
Agricultural Statistics Service (NASS). Sales

information for these farms identifies a data break

at annual sales of $500,000, not at $750,000.

11 Cattle feedlots, NAICS 112112.

12 ““Cattle on Feed,” NASS, February 2001.
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PART 97—OVERTIME SERVICES
RELATING TO IMPORTS AND
EXPORTS

follows:

a. In the introductory text of
paragraph (a), the table would be
revised to read as set forth below.

3. The authority citation for part 97
would continue to read as follows:

Authority: 7 U.S.C. 8301-8317; 49 U.S.C.
80503; 7 CFR 2.22, 2.80, and 371.4.

4. Section 97.1 would be amended as

b. In paragraph (a)(3), the table would

be revised to read as set forth below.

97.1 Overtime services relating to imports
and exports.

(a)* * ok

OVERTIME FOR INSPECTION, LABORATORY TESTING, CERTIFICATION, OR QUARANTINE OF ANIMALS, ANIMAL PRODUCTS OR
OTHER REGULATED COMMODITIES

Overtime rates (per hour)

Outside the employee’s normal tour of duty

Oct. 1, 2002—- Oct. 1, 2003- Oct. 1, 2004— Beginning
Sept. 30, 2003 Sept. 30, 2004 Sept. 30, 2005 Oct. 1, 2005
Monday through Saturday and holidays ..........cccccceevervieerinnne. $46.00 $48.00 $49.00 $51.00
SUNAAYS evvieeiiieee it e e siiee e st e st eesnte e s s e e s ssbeeesnsaeessseeessneeeas 61.00 63.00 65.00 67.00
* * * * * (3] * % %
OVERTIME FOR COMMERCIAL AIRLINE INSPECTION SERVICES1
Overtime rates (per hour) o
Outside the employee’s normal tour of dut Beginning
ploy y Oct. 1, 2002— Oct. 1, 2003— Oct. 1, 2004— Oct. 1, 2005
Sept. 30, 2003 Sept. 30, 2004 Sept. 30, 2005
Monday through Saturday and holidays ..........ccccceeervreennnnne. $37.00 $39.00 $40.00 $41.00
SUNAAYS ..ottt 49.00 51.00 53.00 55.00

1These charges exclude administrative overhead costs.

PART 130—USER FEES

follows:
5. The authority citation for part 130

would continue to read as follows:

Authority: 5 U.S.C. 5542; 7 U.S.C. 1622
and 8301-8317; 21 U.S.C. 136 and 136a; 31

U.S.C. 3701, 3716, 3717, 3719, and 3720A; 7
CFR 2.22, 2.80,

6. Section 130.2 would be amended as

and 371.4.

a. In paragraph (a), the table would be
revised to read as set forth below.

b. In paragraph (b), the table would be
revised to read as set forth below.

§130.2 User fees for individual animals

and certain birds quarantined in APHIS-

owned or -operated animal quarantine

facilities, including APHIS Animal Import

Centers.

(a) * x %

Animal or bird

Daily user fee

Oct. 1, 2002— Beginning
Sept. 30, 2003 Oct. 1, 2003

Birds (excluding ratites and pet birds imported in accordance with Part 93 of this subchapter):

(10 I e = 'R $1.50 $1.75

251—1,000 QAIMS ...eveeuritieiriteasreeteaiee s et s e ste e s st e e s bt e s bt ese e bt s he e nh e e R e e s R e e R e e bR e e n bt et e b e 5.50 5.75

OVET 1,000 GFAMS ...eveiiiuirieeiiieee et ee e ettt e e st e e sae et e e ate et e e be e e e e sbe e e s aae et e e be e e e asse e e esbe e e aas e e e aasreeeannneeeanneeenanrees 13.00 13.00
Domestic or zoo animals (except equines, birds, and poultry):

Bison, bulls, camels, cattle, Or Z00 @NIMAIS ..........coviiiiiiiiiiie e 100.00 102.00

All others, including, but not limited to, alpacas, llamas, goats, sheep, and swine .............ccccceevenee. 26.00 27.00
Equines (including zoo equines, but excluding miniature horses):

1st through 3rd day (fE€ PEr dAY) .....coiiiuiiiiiiiie it e e 264.00 270.00

4th through 7th day (fee per day) .............. 191.00 195.00

8th and subsequent days (fee per day) 162.00 166.00
MINTAIUIE NOTSES ...ttt bttt b e bt h ettt a e bt e s he e e bt et et e e e e e nbeenaneene 60.00 61.00
Poultry (including zoo poultry):

DOVES, PIGEONS, QUAD ...eeiieeiie ettt ettt e et e ettt e e e be e e e et e e e s nb e e e s an e e e neeeeas 3.25 3.50

Chickens, ducks, grouse, guinea fowl, partridge, pea fowl, pheasants ...........ccccccceeiiiiiniiienniiee e, 6.25 6.25

Large poultry and large waterfowl, including, but not limited to game cocks, geese, swans, and tur-

[T TS USSP TSP PR 14.00 15.00

Ratites:

Chicks (Iess than 3 MONtS O1d) .......c.ueiiiiiii e 9.00 9.25

Juveniles (3 months through 10 MONthS 0ld) ........coiiiiiiiiiii s 14.00 14.00

Adults (11 Mmonths Old @nd OIUEI) ....eeeeiiieiiie et e e s e e e e e staeeeentaeeesneeeeenne 26.00 27.00
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(b)* ]

Daily user fee

Bird or poultry (nonstandard housing, care, or handling) Oct. 1, 2002— Beginning Oct. 1,
Sept. 30, 2003 2003
Birds 0-250 grams and doves, pigeons, and QUAID ..........ccccvereiiierieiieie e $5.50 $5.75
Birds 251-1,000 grams and poultry such as chickens, ducks, grouse, guinea fowl, partridge, pea fowl,
= LaLo l o] g 1= = KT T | T T TP O PP UUPPRPPPPON 13.00 13.00
Birds over 1,000 grams and large poultry and large waterfowl, including, but not limited to game cocks,
0EESE, SWANS, AN TUIKEYS ...eiiiiiiieiiiie ettt ettt ettt et e e ettt e e s bt e e e st e e e esbe e e sabbe e e abbeeeaabbeeeenbneeeanneeeann 25.00 25.00
* * * * *
7.1In §130.3, paragraph (a)(1), the table would be revised to read as follows:
§130.3 User fees for exclusive use of space at APHIS Animal Import Centers.
(@@ > *
Monthly user fee
Animal import center Oct. 1, 2002— Beginning
Sept. 30, 2003 Oct. 1, 2003
Newburgh, NY:
Space A, 5,396 Sq. ft. (503.1 SO. ML) oottt e $57,630 $59,254
Space B, 8,903 sq. ft. (827.1 sq. m.) ... 95,085 97,764
Space C, 905 S. ff. (B4.1 SO ML) wiiuiiiiiiiiieiiie ettt ettt sb e e et 9,666 9,938
* * * * *
8.In §130.4, the table would be revised to read as follows:
§130.4 User fees for processing import permit applications.
* * * * *
User fee
Service Unit Oct. 1, 2002—

Sept. 30, 2003

Beginning Oct. 1,
2003

Import compliance assistance:
Simple (2 hOUrS OF 1€SS) ...eiiiiiiiiiiiie et
Complicated (more than 2 hours) ........cccccceeeviieeiiiieenniee e
Processing an application for a permit to import live animals, ani-
mal products or byproducts, organisms, vectors, or germ plasm
(embryos or semen) or to transport organisms or vectors 1
INItial PEFMIL ..
Amended permit ..
Renewed permit2
Processing an application for a permit to import fetal bovine
serum when facility inspection is required.

Per release .......cccccoovcviiiiieeiiiinnn,
Per release .......cccccoveiiiiieeeiiiinnns

Per application .........cccccceviiennne
Per amended application ............
Per application ...........ccccvivennen.
Per application ..........ccccccveieninen.

$68.00
174.00

94.00
47.00
61.00
322.00

$70.00
180.00

94.00
47.00
61.00
322.00

1Using Veterinary Services Form 16-3, “Application for Permit to Import or Transport Controlled Material or Organisms or Vectors,” or Form
17-129, “Application for Import or In Transit Permit (Animals, Animal Semen, Animal Embryos, Birds, Poultry, or Hatching Eggs).”

2 Permits to import germ plasm and live animals are not renewable.
9. In § 130.6, paragraph (a), the table would be revised to read as follows:

§130.6 User fees for inspection of live animals at land border ports along the United States-Mexico border.

(a)* * %

Type of live animal

Per head user fee

Oct. 1, 2002— Beginning Oct. 1,

Sept. 30, 2003 2003
Any ruminants (including breeder ruminants) not covered DelOW ...........ccccevviiiiiiiiiiinee e $8.75 $9.00
FEEUET ... 2.50 2.50
Horses, other than slaughter ... 43.00 44.00
In-bond or in-transit .............. . 5.50 5.75
ST EE U0 o 01 (=T TSP P ST POTRRURTOPN 3.75 3.75
* * * * *

10. In § 130.7, paragraph (a), the table would be revised to read as follows:
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§130.7 User fees for import or entry services for live animals at land border ports along the United States-Canada border.

(a)* L

Type of live animal

Unit

User fee

Oct. 1, 2002—
Sept. 30, 2003

Beginning Oct. 1,
2003

Animals being imported into the United States
Breeding animals (Grade animals, except horses):
Sheep and goats .
Swine ...
AlLOtNEIS i
Feeder animals:
Cattle (not including CalVes) ........cccccoviiiiiiiiieeiiee e
Sheep and calves
SWINE i
Horses (including registered horses), other than slaughter and in-
transit.
Poultry (including eggs), imported for any purpose ...........cccccoeeennee.
Registered animals (except horses) .....
Slaughter animals (except POUItrY) .......cccccoveviieiiieiiiiiicnieeee e
Animals transiting 1 the United States:
Cattle
Sheep and goats .
SWINE .o
Horses and all other animals

Per head ...
Per head ...
Per head

Per head
Per head ...
Per head
Perhead ......coooooeeviiiiiiiienieeeins

Perload .......cccoocevveeiiiiiiiieeeees
Per head ...
Per load

Per head
Per head ...
Per head ...
Per head

$0.50
0.75
3.25

1.50
0.50
0.25
28.00

48.00
5.75
24.00

1.50
0.25
0.25
6.75

$0.50
0.75
3.25

1.50
0.50
0.25
29.00

50.00
6.00
25.00

1.50
0.25
0.25
6.75

1The user fee in this section will be charged for in-transit authorizations at the port where the authorization services are performed. For addi-
tional services provided by APHIS, at any port, the hourly user fee rate in §2130.30 will apply.

* * * * *

11. In § 130.8, paragraph (a), the table would be revised to read as follows:

§130.8 User fees for other services.

(a) * *x %
User fee
Service Unit Oct. 1, 2002— | Beginning Oct. 1,
Sept. 30, 2003 2003
Germ plasm being exported: 1
Embryo:
UP t0 5 dONOF PAIIS ..oeiiviiiieitiesiee ettt Per certificate .........ccccoeciniiennen. $81.00 $83.00
Each additional group of donor pairs, up to 5 pairs per group, | Per group of donor pairs ............. 36.00 37.00
on the same certificate.
ST=] 101 o TP U PP UPUUPRTTPP Per certificate ........ccccoeiiiiiinnns 49.00 51.00
Release from export agricultural hold:
Simple (2 hours OF I€SS) ....coviiiiiiiiiiiecec e Per release ........ccocveieniiniiennnn. 68.00 70.00
Complicated (more than 2 hours) .......ccccccceeevieeeiiieessiee e Per release .......ccccoeveiviieeiiiienennns 174.00 180.00

1This user fee includes a single inspection and resealing of the container at the APHIS employee’s regular tour of duty station or at a limited
port. For each subsequent inspection and resealing required, the hourly user fee in 130.30 will apply.

* * * * *

12. Section 130.10 would be amended as follows:

a. In paragraph (a), the table would be revised to read as set forth below.
b. In paragraph (b), the table would be revised to read as set forth below.

§130.10 User fees for pet birds.

(a) * *x %
User fee
Service Unit Oct. 1, 2002— Beginning
Sept. 30, 2003 Oct. 1, 2003
(1) Which have been out of the United States 60 days or less ........ Perlot ... $105.00 $108.00
(2) Which have been out of the United States more than 60 days .. | Perlot ..........cccccvivieniiiiiiniiiiies 250.00 257.00

(b)* L
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Daily user fee
Number of birds in isolette Oct. 1. 2002— Beginning
Sept. 30, 2003 Oct. 1, 2003
PP PO $9.00 $9.25
11.00 11.00
13.00 13.00
15.00 15.00
17.00 18.00
* * * * * §130.11 User fees for inspecting and
13. In §130.11, paragraph (a), the approving import/export facilities and
table would be revised to read as establishments.
follows: (@) * *
User fee
Service Unit Oct. 1, 2002— Beginning Oct. 1,
Sept. 30, 2003 2003
Embryo collection center inspection and approval (all inspections | Per year ..........cccccevviiiiiiniciciene $369.00 $380.00
required during the year for facility approval).
Inspection for approval of biosecurity level three laboratories (all in- | Per inspection ..........ccccccocvvennnee. 977.00 977.00
spections related to approving the laboratory for handling one
defined set of organisms or vectors).
Inspection for approval of pet food manufacturing, rendering,
blending, or digest facilities:
INitial @PProval ........oooiiiiiiie e For all inspections required dur- 404.75 404.75
ing the year.
RENEWAL ...t For all inspections required dur- 289.00 289.00
ing the year.
Inspection for approval of pet food spraying and drying facilities:
Initial @pProval ........coccoiiiiiiiii For all inspections required dur- 275.00 275.00
ing the year.
RENEWAL ... For all inspections required dur- 162.00 162.00
ing the year.
Inspection for approval of slaughter establishment:
Initial approval (all INSPeCtioNS) ........cccocvveiieiiieiiciieeee e Per year ......cccoooeiiieiiiieen 362.00 373.00
Renewal (all INSPECLIONS) ......eveiiiieiiiiieiiee e Peryear ..o 314.00 323.00
Inspection of approved establishments, warehouses, and facilities
under 9 CFR parts 94 through 96:
Approval (compliance agreement) (all inspections for first year | Per year ..........ccccveveiiinieennennne. 386.00 398.00
of 3-year approval).
Renewed approval (all inspections for second and third years | Per year .........cccocoeviiiiiciiiinnens 223.00 230.00
of 3-year approval).
* * * * *
14. Section 130.20 would be amended as follows:
a. In paragraph (a), the table would be revised to read as set forth below.
b. In paragraph (b)(1), the table would be revised to read as set forth below.
130.20 User fees for endorsing export certificates.
(a) EE
User fee
Certificate categories Oct. 1, 2002— Beginning Oct. 1,
Sept. 30, 2003 2003
Animal and NONANIMAI PIOGUCLES .......eiviiuieieitiesiesteeieste et e ste et e ste e stesseesaesseesaesteessesseessesseessesseansesseaseeseenses $31.00 $32.00
Hatching eggs 29.00 30.00
Poultry, including SIaUGhtEr POUIIY ....co.oiiiii e 29.00 30.00
Ruminants, except SlIaughter FTUMINANES .........cciuiiiiiieeiiiee e e e se e e e e e st e e e seaeeessaeeeestaeeesnsreeesnneeeannes 33.00 33.00
Slaughter animals (except poultry but including ruminants) moving to Canada or Mexico .... 34.00 35.00
Other endorsements or CErtifiCatioNS ..........ccooiiiiiiiiiiii s 23.00 24.00
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User fee
Number of tests or vaccinations and number of animals or birds on the certificate Oct. 1, 2002— Beginning
Sept. 30, 2003 Oct. 1, 2003
1-2 tests or vaccinations:
FIFSt @NIMAL ...ttt et e et ea e et e e et e e e be e eae e e be e e ab e e ebeeeaae e aaeeabeeateeenbeeaaeeanraen $74.00 $76.00
Each additional @animal ...........c..eeiiiiiiiii e e e e e e e e e e e e e aaaee e 4.25 4.25
3-6 tests or vaccinations:
[ S A= Ta 0 T | OO RROUPPPPPPN 91.00 94.00
Each additional @nimal ..........coocuiieiiiie e e e e e e e e e e et e e et e e ra e e e nrreeaaaeeaas 7.00 7.25
7 or more tests or vaccinations:
First animal .................... 106.00 109.00
Each additional animal 8.25 8.50
* * * * *
15. Section 130.30 would be revised to read as follows:
a. In paragraph (a), the table would be revised to read as set forth below.
b. In paragraph (b), the table would be revised to read as set forth below.
§130.30 Hourly rate and minimum user fees.
(a) * *x %
User fee
Oct. 1, 2002— Beginning
Sept. 30, 2003 Oct. 1, 2003
Hourly rate:
LT oo T | OSSPSR PSRUPTOPPTRPPTOt $84.00 $84.00
Per quarter hour ..... 21.00 21.00
Per service minimum fee 24.00 25.00

(b)* ]

Overtime rates
(outside the employee’s normal tour of duty)

Premium rate user fee

Oct. 1, 2002—
Sept. 30, 2003

Beginning Oct. 1,
2003

Premium hourly rate Monday through Saturday and holidays:
LT 3 To 0| PP PP RURTOPPRPPTNt
[l o (U E: Ty (T o o T | SRR PRPRPI
Premium hourly rate for Sundays:
[T G (o | PRSPPI
PEI QUAIET NOUE ..ttt h ettt h e e b e bt e b e et e e be e et e e nbeeanbeene

$96.00
24.00

108.00
27.00

$100.00
25.00

112.00
28.00

* * * * *

16. In § 130.50, paragraph (b)(3)(i), the table would be revised to read as follows:
§130.50 Payment of user fees.

* * * * *

Overtime rates (per hour)

Outside of the employee’s normal tour of duty Oct. 1. 2002—

Sept. 30, 2003

Oct. 1, 2003~
Sept. 30, 2004

Oct. 1, 2004~
Sept. 30, 2005

Beginning Oct. 1,
2005

Rate for inspection, testing, certification or quarantine of ani-
mals, animal products or other commodities: 3

Monday-Saturday and holidays $46.00 $48.00

SUNAAYS .ottt 61.00 63.00
Rate for commercial airline inspection services: 4

Monday-Saturday and holidays ...........ccccccevieiniiniicinnnnne 37.00 39.00

SUNAAYS vt 49.00 51.00

$49.00
65.00

40.00
53.00

$51.00
67.00

41.00
55.00

1Minimum charge of 2 hours, unless performed on the employee’s regular workday and performed in direct continuation of the regular workday

or begun within an hour of the regular workday.

2When the 2-hour minimum applies, you may need to pay commuted travel time. (See §97.1(b) of this chapter for specific information about

commuted travel time.)
3See §97.1(a) of this chapter or 7 CFR 354.3 for details.
4See §97.1(a)(3) of this chapter for details.
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* * * * *

Done in Washington, DG, this 18th day of
March, 2003.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 03—6797 Filed 3-20-03; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Commodity Credit Corporation

Natural Resources Conservation
Service

7 CFR Part 1470

Conservation Security Program

AGENCY: Commodity Credit Corporation
and the Natural Resources Conservation
Service, USDA.

ACTION: Extension of public comment
period.

SUMMARY: The Conservation Security
Program (CSP) is authorized by Title
XII, Chapter 2, Subchapter A, of the
Food Security Act of 1985, as amended
by the Farm Security and Rural
Investment Act of 2002. The Natural
Resources Conservation Service (NRCS)
published an advance notice of
proposed rulemaking for CSP on
February 18, 2003, (68 FR 7720), with a
comment period expiring March 20,
2003. NRCS is hereby extending the
period during which it will accept
public comment on the advance notice
of proposed rulemaking for CSP to April
3, 2003. This extension is to give the
public an additional opportunity to
comment on key issues that have been
raised regarding the implementation of
the program.

DATES: Comments must be received in
writing by April 3, 2003.

ADDRESSES: Send comments in writing,
by mail, to Conservation Operations
Division, Natural Resources
Conservation Service, P.O. Box 2890,
Washington, DC 20013-2890, or by e-
mail to FarmBillRules@usda.gov; Attn:
Conservation Security Program. The
Advance Notice of Proposed
Rulemaking may also be accessed via
the Internet through the NRCS
homepage, at http://www.nrcs.usda.gov,
and by selecting Farm Bill 2002. All
comments, including names and
addresses when provided, are placed in
the record and are available for public
inspection.

FOR FURTHER INFORMATION CONTACT:
Charles Whitmore, Acting Director,
Conservation Operations Division,
NRCS, P.O. Box 2890, Washington, DC

20013-2890; telephone: (202) 720-1845;
fax: (202) 720—4265; submit e-mail to:
charles.whitmore@usda.gov, Attention:
Conservation Security Program.

Signed in Washington, DC, on March 17,
2003.
Bruce I. Knight,
Chief, Natural Resources Conservation
Service and Vice President, Commodity Credit
Corporation.

[FR Doc. 03-6825 Filed 3—20-03; 8:45 am]
BILLING CODE 3410-16-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[CA 071-0379b; FRL—7456-5]

Revisions to the California State
Implementation Plan, Imperial County
Air Pollution Control District,
Mendocino County Air Quality
Management District, and Monterey
Unified Air Pollution Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
revisions to the Imperial County Air
Pollution Control District (ICAPCD),
Mendocino County Air Quality
Management District (MCAQMD), and
Monterey Bay Unified Air Pollution
Control District (MBUAPCD) portion of
the California State Implementation
Plan (SIP). These revisions concern
administrative changes for clarity and
consistency. We are proposing to
approve local rules and a rule rescission
to regulate emission sources under the
Clean Air Act as amended in 1990 (CAA
or the Act).

DATES: Any comments on this proposal
must arrive by April 21, 2003.

ADDRESSES: Mail comments to Andy
Steckel, Rulemaking Office Chief (AIR-
4), U.S. Environmental Protection
Agency, Region IX, 75 Hawthorne
Street, San Francisco, CA 94105-3901.
You can inspect copies of the
submitted SIP revisions and EPA’s
technical support documents (TSDs) at
our Region IX office during normal
business hours. You may also see copies
of the submitted SIP revisions at the
following locations: California Air
Resources Board, Stationary Source
Division, Rule Evaluation Section, 1001
“I”” Street, Sacramento, CA 95814.
Imperial County Air Pollution Control
District, 150 South 9th Street, El Centro,
CA 92243-2801. Mendocino County Air
Quality Management District, 306 E.
Gobbi St., Ukiah, CA 95482-5511.

Monterey Bay Unified Air Pollution
Control District, 24580 Silver Cloud Ct.,
Monterey, CA 93940-6536.

A copy of the rules may also be
available via the Internet at http://
www.arb.ca.gov/drdb/drdbltxt.htm.
Please be advised that this is not an EPA
Web site and may not contain the same
version of the rule that was submitted
to EPA.

FOR FURTHER INFORMATION CONTACT:
Cynthia G. Allen, EPA Region IX, (415)
947-4120.

SUPPLEMENTARY INFORMATION: This
proposal addresses the following local
rules: ICAPCD 115, MCAQMD 400(b),
and recission of MBUAPCD 209. In the
Rules and Regulations section of this
Federal Register, we are approving
these local rules and rule recission in a
direct final action without prior
proposal because we believe these SIP
revisions are not controversial. If we
receive adverse comments, however, we
will publish a timely withdrawal of the
direct final rule and address the
comments in subsequent action based
on this proposed rule. Please note that
if we receive adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
we may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

We do not plan to open a second
comment period, so anyone interested
in commenting should do so at this
time. If we do not receive adverse
comments, no further activity is
planned. For further information, please
see the direct final action.

Dated: January 17, 2003.
Alexis Strauss,
Acting Regional Administrator, Region IX.
[FR Doc. 03-6709 Filed 3—20-03; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 372

[TRI-2002-0003; FRL-7469—7]

RIN 2025-AA10

Community Right-to-Know; Toxic
Chemical Release Reporting Using

North American Industry Classification
System (NAICS); Comment Request

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: On April 9, 1997, the Office
of Management and Budget (OMB)
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published a Federal Register Notice of
final decision to adopt the North
American Industry Classification
System (NAICS) for the United States.
NAICS is a new industry classification
system that will replace the Standard
Industrial Classification (SIC) system
that has traditionally been used by
government agencies for collecting
statistical data and for other
administrative and regulatory purposes.
Under section 313 of the Emergency
Planning and Community Right-to-
Know Act of 1986 (EPCRA) and section
6607 of the Pollution Prevention Act of
1990 (PPA), facilities that are classified
in specified SIC codes are subject to
Toxics Release Inventory (TRI)
reporting. In this notice, EPA is
proposing to include in the regulations
the NAICS codes that correspond to the
SIC codes that are currently subject to
the TRI reporting requirements. EPA is
also proposing that faciliteis that are
subject to TRI reporting requirements
report both SIC and NAICS codes on
EPCRA section 313 reporting forms for
the first full reporting period after the
effective date of the final rule.
Thereafter, facilities that are subject to
TRI reporting requirements would be
required to report their NAICS codes
only. Finally, EPA is proposing to
amend the regulations to extend the
exemption provided therein to owners
of covered facilities who lease, with no

other business interest, such facilities to
operators of establishments that are
classified in any SIC code or NAICS
code that is subject to TRI requirements.
EPA is soliciting comments on these
proposals and on a list of NAICS codes
that will correspond to the SIC codes
that are currently subject to TRI
reporting requirements.

DATES: Written comments, identified by
the docket control number OEI-10017,
must be received by EPA on or before
May 20, 2003.

ADDRESSES: Comments may be
submitted by mail: Send three copies of
your comments to: Document Control
Office, Office of Environmental
Information (OEI), U.S. Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.
Comments may also be submitted
electronically, or in person. Please
follow the detailed instructions for each
method as provided in Unit I.C and I.D.
of the SUPPLEMENTARY INFORMATION
section of this document.

FOR FURTHER INFORMATION CONTACT: For
general information on TRI, contact the
Emergency Planning and Community
Right-to-Know Hotline at (800) 424—
9346 or (703) 412-9810, TDD (800) 553—
7672, http://www.epa.gov/epaoswer/
hotline/. For specific information on
this rulemaking contact: Judith Kendall,
Toxics Releases Inventory Program
Divison (2844), OEI, Environmental

Protection Agency, Ariel Rios Building,
1200 Pennsylvania Ave. NW.,
Washington, DC 20460, Telephone:
202-566-0750; Fax: 202-566—-0741;
email: kendall.judith@epamail.epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information
A. Does This Notice Apply to Me?

Entities that may be affected by this
action are those facilities that have 10 or
more full time employees or the
equivalent 20,000 hours per year, that
manufacturer, process, or otherwise use
certain toxic chemicals listed on the
Toxics Release Inventory (TRI), and
which are required under section 313 of
the Emergency Planning and
Community Right-to-Know Act of 1986
(EPCRA) and section 6607 of the
Pollution Prevention Act (PPA) to report
annually to EPA and States their
environmental releases and other waste
management quantities of such
chemicals. Under Executive Order
13148, revised April 26, 2000 (65 FR
24599), all of federal facilities are to
comply with the provisions set forth in
Section 313 of EPCRA and section 6607
of the PPA. Federal facilities are to
comply with those provisions without
regard to SIC or NAICS delineations.

Potentially affected categories and
entities may include, but are not limited
to:

Category

Examples of potentially affected entities

INAUSETY e

Federal Government

SIC major group codes 10 (except 1011, 1081, and 1094), 12 (except 1241), or 20 through 39; industry codes
4911, 4931, or 4939 (limited to facilities that combust coal and/or oil for the purpose of generating power for
distribution in commerce); or 4953 (limited to facilities regulated under the Resource Conservation and Recov-
ery Act, subtitle C, 42 U.S.C. section 6921 et. seq.), or 5169, or 5171, or 7389 (limited to facilities primarily en-
gaged in solvent recovery services on a contract or fee basis).

Federal facilities.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding likely to be
affected by this action. Other types of
entities are listed in the table could also
be affected. To determine whether your
facility would be affected by this action,
you should carefully examine the
applicability criteria in part 372, subpart
B of Title 40 of the Code of Federal
Regulations. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

B. How Can I Get Copies of This
Document and Other Related
Information?

1. In person. EPA has established an
official public docket for this action
under Docket ID No. TRI-2002-0003.

The official public docket consists of the
documents specifically referenced in
this action, any public comments
received, and other information related
to this action. Although a part of this
official docket, the public docket does
not include Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
The official public docket is the
collection of materials that is available
for public viewing at the OEI Docket in
the EPA Docket Center, (EPA/DC) EPA
West, Room B102, 1301 Constitution
Ave., NW., Washington, DC. The EPA
Docket Center Pubic Reading Room is
open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,

and the telephone number for the OEI
Docket is (202) 566—1752.

2. Electronic Access. You may access
this Federal Register document
electronically through the EPA Internet
under the Federal Register listings at
http://www.epa.gov/fedrgstr/.

An electronic version of the public
docket is available through EPA’s
electronic public docket and comment
system, EPA Dockets. You may use EPA
Dockets at http:-www.epa.gov/edocket/
to submit or view public comments,
access the index listing of the contents
of the official public dockets, and to
access those documents in the public
docket that are available electronically.
Once in the system, select “search,”
then key in the appropriate docket
identification number.

Certain types of information will not
be placed in the EPA Docket.
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Information claimed as CBI and other
information whose disclosure is
restricted by statute, which is not
included in the official public docket,
will not be available for public viewing
in EPA’s electronic public docket. EPA’s
policy is that copyrighted material will
not be placed in EPA’s electronic public
docket but will be available only in
printed, paper form in the official public
docket. To the extend feasible, publicly
available docket materials will be made
available in EPA’s electronic public
docket. When a document is selected
from the index list in EPA Dockets, the
system will identify whether the
document is available for viewing in
EPA’s electronic public docket.
Although not all docket materials may
be available electronically, you may still
access any of the publicly available
docket materials through the docket
facility identified in Unit I.B. EPA
intends to work towards providing
electronic access to all of the publicly
available docket materials through
EPA’s electronic public docket.

For public commenters, it is
important to note that EPA’s policy is
that public comments, whether
submitted electronically or in paper,
will be made available for public
viewing in EPA’s electronic public
docket as EPA receives them and
without change, unless the comment
contains copyrighted material, CBI, or
other information whose disclosure is
restricted by statute. When EPA
identifies a comment containing
copyrighted material, EPA will provided
a reference to that material in the
version of the comment that is placed in
EPA’s electronic public docket. The
entire printed comment, including the
copyrighted material, will be available
in the public docket.

Public comments submitted on
computer disks that are mailed or
delivered to the docket will be
transferred to EPA’s electronic public
docket. Public comments that are
mailed or delivered to the Docket will
be scanned and placed in EPA’s
electronic public docket. Where
practical, physical objects will be
photographed, and the photograph will
be placed in EPA’s electronic public
docket along with a brief description
written by the docket staff.

For additional information about
EPA’s electronic public docket visit EPA
Dockets online or see 67 FR 38102, May
31, 2002.

C. How and to Whom Do I Submit
Comments?

You may submit comments
electronically, by mail, or through hand
delivery/courier. To ensure proper

receipt by EPA, identify the appropriate
docket identification number (i.e., “TRI-
2002-2003) in the subject line on the
first page of your comment. Please
ensure that your comments are
submitted within the specified comment
period. Comments received after the
close of the comment period will be
marked “late.” EPA is not required to
consider these late comments. If you
wish to submit CBI or information that
is otherwise protected by statute, please
follow the instructions in Unit I.D. Do
not use EPA Dockets or e-mail to submit
CBI or information protected by statute.

1. Electronically. If you submit an
electronic comment as prescribed
below, EPA recommends that you
include your name, mailing address,
and an e-mail address or other contact
information in the body of your
comment. Also include this contact
information on the outside of any disk
or CD ROM you submit, and in any
cover letter accompanying the disk or
CD ROM. This ensures that you can be
identified as the submitter of the
comment and allows EPA to contact you
in case EPA cannot read your comment
due to technical difficulties or needs
further information on the substance of
your comment. EPA’s policy is that EPA
will not edit your comment, and any
identifying or contact information
provided in the body of a comment will
be included as part of the comment that
is placed in the official public docket,
and made available in EPA’s electronic
public docket. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment.

i. EPA Dockets. Your use of EPA’s
electronic public docket to submit
comments to EPA electronically is
EPA’s preferred method for receiving
comments. Go directly to EPA Dockets
at http://www.epa.gov/edocket, and
follow the online instructions for
submitting comments. To access EPA’s
electronic public docket from the EPA
Internet Home Page, select “Information
Sources,” “Dockets,”” and “EPA
Dockets.” Once in the system, select
“search,” and then key in Docket ID No.
TRI-2003-0003. The system is an
“anonymous access’’ system, which
means EPA will not know your identity,
e-mail address, or other contact
information unless you provide it in the
body of your comment.

ii. E-mail. Comment may be sent by
electronic mail (e-mail) to
oei.docket@epa.gov. Attention Docket
ID No. TRI-2002-0003. In contrast to
EPA'’s electronic public docket, EPA’s e-
mail system is not an “anonymous
access” system. If you send an e-mail

comment directly to the Docket without
going through EPA'’s electronic public
docket, EPA’s e-mail system
automatically captures your e-mail
address. E-mail addresses that are
automatically captured by EPA’s e-mail
system are included as part of the
comment that is placed in the official
public docket, and made available in
EPA’s electronic public docket.

iii. Disk or CD ROM. You may submit
comments on a disk or CD ROM that
you mail to the mailing address
identified in Unit I.C.2. These electronic
submissions will be accepted in
WordPerfect or ASCII file format. Avoid
the use of special characters and any
form of encryption. All comments and
data in electronic form must be
identified by the docket control number
TRI-2002-0003. Electronic comments
on this document may also be filed
online at many Federal Depository
Libraries.

2. By Mail. Send three copies of your
comments to: Document Control Office,
Office of Environmental Information
(OEI), U.S. Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460.

3. By Hand Delivery or Courier.
Comments may be delivered in person
or by courier to: EPA Docket Center
(EPA/DC) EPA West, Room B102, 1301
Constitution Ave., NW., Washington,
DC, attention Docket ID No. TRI-2002—
0003.

D. How Should I Handle CBI
Information That I Want To Submit to
the Agency?

All comments which contain
information claimed as CBI must be
clearly marked as such. Three sanitized
copies of any comments containing
information claimed as CBI must also be
submitted and will be placed in the
public record for this document.
Persons submitting information any
portion of which they believe is entitled
to treatment as CBI by EPA must assert
a business confidentiality claim in
accordance with 40 CFR 2.203(b) for
each such portion. This claim must be
made at the time that the information is
submitted to EPA. Information covered
by such a claim will be disclosed by
EPA only to the extent, and by means
of the procedures set forth in 40 CFR
part 2, subpart B. If a confidentiality
claim does not accompany the
information when it is received by EPA,
the information may be made available
to the public by EPA without further
notice to the submitter.
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II. What Is EPA’s Statutory Authority
for Taking This Action?

This proposed rule is being issued
under sections 313(g)(1) and 328 of
EPCRA, 42 U.S.C. 11023(g)(1) and
11048. EPCRA is also referred to as Title
III of the Superfund Amendments and
Reauthorization Act of 1986 (SARA)
(Pub. L. 99-499). In general, section 313
of EPCRA requires owners and operators
of facilities in specified SIC codes that
manufacture, process, or otherwise use
a listed toxic chemical in amounts
above specified threshold levels to
report certain facility specific
information about such chemicals,
including the annual releases and other
waste management quantities. Section
313(g)(1) of EPCRA requires EPA to
publish a uniform toxic chemical
release form for these reporting
purposes, and it also prescribes, in
general terms, the types of information
that must be submitted on the form.
Section 313(g)(1)(A) requires owners
and operators of facilities that are
subject to section 313 requirements to
report the principal business activities
at the facilities. However, Congress
provided no guidance as to how such
activities should be described. In the
past, EPA has required owners and
operators of such facilities to identify
their principal business activities by
reporting, among other things, their
primary, and any other applicable SIC
codes for the facility. Congress also
granted EPA broad rulemaking authority
to allow the Agency to fully implement
the statute. EPCRA section 328
authorizes the “Administrator [to]
prescribe such regulations as may be
necessary to carry out this chapter.” 42
U.S.C. 11048.

Consistent with these authorities, EPA
is proposing to amend 40 CFR part 372
to include the NAICS codes that
correspond to the SIC codes that are
currently subject to section 313 of
EPCRA and section 6607 of the PPA.
EPA is further proposing that owners
and operators of facilities that are
subject to section 313 identify their
principal business activities by both SIC
and NAICS codes for the first full
reporting year after the effective date of
the final rule, and thereafter by NAICS
code only. Finally, EPA is proposing to
amend 40 CFR 372.38(e) to extend the
exemption provided therein to owners
of covered facilities who lease, with no
other business interest, such facilities to
operators of establishments that are
classified in any SIC code or NAICS
code that is subject to TRI requirements.

III. Overview of Proposed Rule

In this notice, EPA is proposing to
include in 40 CFR part 372 the NAICS
codes that correspond to the SIC codes
that are currently subject to TRI
reporting requirements. The purpose of
this proposal would be to facilitate the
transition from reporting of SIC codes
on TRI reporting forms to reporting of
NAICS codes. This proposed rule would
not affect the universe of facilities that
is currently required to report under
section 313 of EPCRA and section 6607
of the PPA because EPA is not
proposing to add or delete industry
groups from the list of industries that
are currently subject to section 313
reporting requirements. EPA would
simply be assigning NAICS codes to the
SIC codes that are currently subject to
TRI reporting requirements.
Accordingly, consistent with the
language of section 313(a)(1)(A), SIC
codes would still remain in the
proposed regulatory text as the basis for
identifying the industries that are
subject to TRI requirements.

EPA is also proposing amendments to
40 CFR 372.38(g) and (h), and 40 CFR
372.45 to include the NAICS codes that
will be subject to the exemption and
notification requirements of those
sections. Finally, EPA is proposing to
amend 40 CFR 372.38(e) to extend the
exemption provided therein to owners
of covered facilities who lease, with no
other business interest, such facilities to
operators of establishments that are
classified in any SIC code or NAICS
code that is subject to TRI reporting
requirements.

IV. Background

A. What Is TRI and Which Facilities Are
Currently Required To Report to TRI?

Section 313 of EPCRA and section
6607 of the PPA require owners and
operators of certain facilities called
“covered facilities” to annually report to
EPA and State governments their
releases and other waste management
quantities of listed toxic chemicals. 42
U.S.C. 11023, 13106. In general, a
covered facility is one that: (1)
Manufactures, processes, or otherwise
uses one or more listed toxic chemicals
in excess of specified threshold
quantities; (2) has 10 or more full time
employees or the equivalent 20,000
hours per year, and; (3) is classified in
an applicable Standard Industrial
Classification (SIC) code. 42 U.S.C.
11023(b)(1)(A); 40 CFR 372.22.
Information collected pursuant to
section 313 of EPCRA and section 6607
of PPA is organized into a national data
base called the Toxics Release Inventory
(TRI) which is readily accessible to the

public, researchers, industry,
government agencies, and other
interested parties.

When Congress enacted EPCRA, it
specifically identified the
manufacturing sector, which included
facilities in SIC major group codes 20
through 39, as being subject to the
reporting requirements of section 313.
See Section 313(a)(1)(A) which states:

The requirements of this section shall apply
to owners and operators of facilities that have
10 or more full time employees and that are
in Standard Industrial Classification Codes
20 through 39 (as in effect on July 1, 1985)
and that manufactured, processed or
otherwise used a toxic chemical listed under
subsection (c) of this section in excess of the
quantity of that chemical established under
subsection (f) of this section during the
calendar year for which a release form is
required under this section.

In addition, pursuant to section
313(b)(1)(B), EPA added seven industry
groups to the list of industries required
to report to TRI. See 62 FR 23833, May
1, 1997 (hereinafter referred to as the
Industry Expansion Rule). These
industries included metal mining, coal
mining, electrical utilities that combust
coal and/or oil for the purpose of
generating power for distribution in
commerce, certain facilities regulated
under the Resource Conservation and
Recovery Act (RCRA) subtitle C,
chemical wholesalers, petroleum
terminals and bulk stations and solvent
recovery services. As a result, those
facilities with the following SIC code
designations (that meet all other
applicable threshold criteria for TRI
reporting) must report toxic chemical
releases and other waste management
quantities of toxic chemicals each year:
SIC major group codes 10 (except 1011,
1081, and 1094), 12 (except 1241), or 20
through 39; industry codes 4911, 4931,
or 4939 (limited to facilities that
combust coal and/or oil for the purpose
of generating power for distribution in
commerce); or 4953 (limited to facilities
regulated under the Resource
Conservation and Recovery Act, subtitle
C, 42 U.S.C. section 6921 et seq.), or
5169, or 5171, or 7389 (limited to
facilities primarily engaged in solvent
recovery services on a contract or fee
basis). See 40 CFR 372.22.

B. What Action Is EPA Proposing in This
Notice?

On April 9, 1997, the Office of
Management and Budget (OMB)
published a Federal Register Notice of
final decision (62 FR 17288) to adopt
the North American Industrial
Classification System (NAICS) for the
United States, a new economic
classification system that replaces the
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SIC system which has traditionally been
used by the federal government for
collecting and organizing industry-
related statistics. OMB’s Economic
Classification Policy Committee (ECPC)
developed NAICS in cooperating with
the Instituto Nacional de Estadistica,
Geografia e Informatica (INEGI) of
Mexico and Statistics Canada, in order
to standardize the industrial statistics
produced by the three countries. It was
felt that the SIC system was inadequate
for this purpose, in part because it
classified industries on the basis of
several different economic concepts.
NAICS, on the other hand, classifies
establishments according to similarities
in the processes used to produce goods
and services. NAICS is the first industry
classification system developed in
accordance with a single principle of
aggregation, the principle that
producing units that use similar
production processes should be grouped
together in the classification.

Notwithstanding its primary function
as a tool to aid in the collection and
organization of industrial statistical
information, OMB recognized that
NAICS, like its predecessor, SIC, may
also be effectively used for nonstatistical
purposes including administrative, tax
and regulatory programs. However, in
its notice of final decision adopting
NAICS for the United States, OMB
instructed the heads of government
agencies to determine that NAICS
industry definitions are appropriate for
the implementation of such programs
before agencies use NAICS codes in
them. See 62 FR 17288, 17294. For the
reasons discussed in Unit IV.D. below,
EPA’s Administrator has determined
that NAICS industry definitions will be
appropriate for implementing section
313 of EPCRA and section 6607 of the
PPA. EPA is therefore proposing to
amend 40 CFR part 372 to include the
NAICS codes that correspond to the SIC
codes that are currently subject to the
reporting requirements of section 313 of
EPCRA and section 6607 of the PPA. In
addition, EPA is proposing to amend 40
CFR 372.85(b)(5) and 372.95(b)(10) such
that covered facilities would report their
appropriate NAICS codes on the TRI
reporting form, Form, R, and in
Alternate Threshold Certification
Statements, Form A, where applicable.
Covered facilities would be required to
report both their appropriate SIC and
NAICS codes on Form R and on the
Alternate Threshold Certification
Statements for the first full reporting
year after the effective date of the final
rule, and thereafter their NAICS codes
only. EPA is also proposing
amendments to 40 CFR 372.38(g) and

(h), and 40 CFR 372.45 to include the
NAICS codes that will be subject to the
exemption and notification
requirements of those sections.

Finally, EPA is proposing to amend
40 CFR 372.38(e) to extend the
exemption provided therein to owners
of covered facilities who lease, with no
other business interest, such facilities to
operators of establishment that are
classified in any SIC code or NAICS
code that is subject to TRI reporting
requirements. EPA solicits your
comments on these proposals and
welcomes your suggestions for
facilitating the transition of TRI
reporting from SIC codes to NAICS
codes.

C. Will This Proposed Rule Affect the
Universe of Facilities That Are Currently
Required To Report to TRI?

This proposed rule would not affect
the universe of facilities that is currently
required to report under section 313 of
EPCRA and section 6607 of the PPA
because EPA is not proposing to add or
delete industry groups from the list of
industries that are currently subject to
section 313 reporting requirements. EPA
is simply assigning NAICS codes to
those SIC codes that are already subject
to section 313 reporting requirements,
and requiring covered facilities in those
industries to report the NAICS code that
corresponds to the covered SIC code.

For purposes of TRI reporting, section
313 defines covered facilities in terms of
SIC codes. Facilities in the affected SIC
codes are required to report, regardless
of how those facilities are designated in
other nomenclature systems. Because
inclusion in a specific SIC code is what
triggers the reporting obligation, to use
NAICS codes, EPA must be able to
““cross-walk” reliably between SIC codes
and NAICS codes. However, SIC codes
and NAICS codes do not always
correspond directly; certain industries
that are classified in the
“manufacturing” sector in SIC (i.e., SIC
codes 20 through 39), and therefore are
subject to section 313 of EPCRA and
section 6607 of the PPA, are not
classified in the “manufacturing” sector
in NAICS (i.e., NAICS codes 31 through
33). For example, Lumber and Wood
Products (SIC 24) corresponds to
Logging (NAICS 11331), which is a non-
manufacturing industry in NAICS. EPA
has identified 18 SIC manufacturing
industries that are currently subject to
section 313 of EPCRA and section 6607
of the PPA that are not classified as
NAICS manufacturing industries.
Owners and operators of such facilities
would continue to report under the
appropriate NAICS designations
(provided they meet all other applicable

TRI reporting criteria), despite the fact
that the facilities are not classified in a
manufacturing industry in NAICS.
Conversely, EPA has identified 26 SIC
industries that are not currently subject
to section 313 of EPCRA and section
6607 of the PPA, but which are
classified as NAICS manufacturing
industries. For example, retail bakeries
are classified in the retail sector in SIC
(SIC 5461), but are classified in the
manufacturing sector in NAICS (NAICS
311811). As explained above, because
this current action is not intended to
add to or delete from the list of industry
groups that is currently subject to TRI,
the individual facilities not included in
the SIC manufacturing codes will not be
required to report simply because
NAICS places the industry in the
manufacturing sector.

D. Why Is EPA Proposing To Use NAICS
in Addition to SIC for Section 313 and
Section 6607 Reporting Purposes?

EPA believes it is appropriate to
amend 40 CFR part 372 to include the
NAICS codes that correspond to the SIC
codes that are currently subject to TRI
reporting requirements for several
reasons. First, the SIC manual has not
been updated since 1987 despite
significant changes in the national
economy, and limitations in the
structure of the SIC system have led to
difficulties in classifying new and
emerging industries. (North American
Industry Classification System manual,
1997, p.21). As a result, the existing SIC
systems does not reflect many of the
important changes that have occurred
within the national economy over the
last decade or so. More importantly, it
will not be updated in the future
because of OMB’s adoption of NAICS as
the United States’ new industry
classification system. Accordingly,
facilities that come into existence in the
future will not have experience using
SIC codes and may have difficulty
determining whether or not they are
subject to TRI requirements. Moreover,
as OMB has recognized, the SIC system
is somewhat cumbersome and inflexible
to use because it classifies industries on
the basis of several economic principles
rather than a single, consistent principle
(North American Industry Classification
System manual, 1997, p.21). NAICS, on
the other hand, represents a more
targeted approach to industry
classification, focusing primarily on
production processes. Finally, the
conversion to NAICS is part of EPA’s
data standards program, which helps
promote efficient data exchange and
integration through consistently defined
and formatted data. Using NAICS for
TRI reporting purposes will enable more
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efficient database integration and will
promote public access to commonly
defined data from disparate sources.

V. How Did EPA Develop This Proposal
and What Are the Issues on Which EPA
Is Interested in Receiving Comment?

A. The Manufacturing Sector: SIC Codes
20 Through 39

This proposal to include the NAICS
codes in 40 CFR part 372 that
correspond to the SIC codes that are
currently subject to the TRI
requirements is being undertaken with
the goal of maintaining coverage of all
facilities that are currently required to
report releases and waste management
quantities of listed toxic chemicals. As
noted above in Unit IV.C., if the TRI
Program were to adopt a straight 1:1
identification of NAICS facilities to be
covered (e.g., SIC Manufacturing
facilities (20-39) — NAICS
Manufacturing facilities (31-33)), many
currently covered facilities would no
longer be covered and other facilities
that are not covered now would be
added to the list of covered facilities.
This would not be consistent with the
statutory requirements. Therefore, to
avoid this problem, the TRI Program
developed an extensive SIC - NAICS
- SIC crosswalk document based on
U.S. Census Bureau SIC - NAICS and
NAICS - SIC conversion tables in order
to identify the universe of NAICS codes
that correspond to covered SIC does.
[Table 1—1997 NAICS United States
Matched to 1987 U.S. SIC and Table 2—
1987 U.S. SIC Matched in 1997 NAICS
United States at http://www.census.gov/
epcd/www/naicstab.htm] From the
crosswalk document, EPA is developing
a web-based crosswalk tool for users
that links all 4-digit SIC codes that are
subject to TRI requirements to 6-digit
NAICS codes that would also be subject
to such requirements.

EPA developed its crosswalk
document and is developing the
crosswalk tool by carefully mapping
each SIC code to its corresponding
NAICS code or codes, and the mapping
each of the resulting NAICS codes back
to SIC. More specifically, for each 3-
digit industry subsector in the NAICS
manufacturing sector (i.e., NAICS 311
through 339), EPA checked the Census
Bureau’s NAICS to SIC crosswalk table
at http://www.census.gov/ to find
industries that are not in the SIC
manufacturing sector (SIC codes 20
through 39), but which have been
classified as manufacturing industries
under NAICS. Similarly, EPA checked
the Census Bureau’s SIC to NAICS
crosswalk table to find SIC
manufacturing industries that are not

classified in the NAICS manufacturing
sector. By conducting this mapping,
EPA was able to develop a list of NAICS
codes that corresponds to the list of
manufacturing sector SIC codes that are
subject to TRI requirements. A hard
copy of the Census Bureau’s SIC/NAICS
crosswalk document is included in the
docket for this proposed rule.

It is possible that new NAICS codes
will be created in the future. In the
event that the Census Bureau does not
update its crosswalk to provide
corresponding SIC codes when newly-
created NAICS codes are published,
EPA would formally request such a
determination from the Census Bureau.
Should the Census Bureau decline the
request, EPA would rely on information
such as the definition of the newly-
created NAICS codes and how closely
that definition tracks the definitions of
covered SIC codes, the types of
activities that are undertaken by
facilities that are classified in the new
NAICS code, whether the facilities that
are classified in the new NAICS code
were previously classified in a covered
SIC or NAICS code, and other relevant
information.

In general, NAICS manufacturing
industries that would be subject to TRI
reporting requirements would be
identified by their 3-digit subsector
codes (e.g., NAICS 311, 324, 339). In
some cases, all of the six digit NAICS
industries that are included within the
3-digit NAICS industry subsector would
be subject to TRI requirements (i.e., all
6 digit NAICS industries within that
subsector correspond to industries with
SIC codes that are currently subject to
TRI requirements). The following
NAICS manufacturing subsectors
contain NAICS industries, all of which
would be subject to TRI requirements:
NAICS 316, Leather and Allied Product
Manufacturing; NAICS 321, Wood
Product Manufacturing; NAICS 322,
Paper Manufacturing; NAICS 324,
Petroleum and Coal Products
Manufacturing; NAICS 327,
Nonmentaallic Mineral Product
Manufacturing; NAICS 331, Primary
Metal Manufacturing; NAICS 332
Fabricated Metal Product
Manufacturing; NAICS 333, Machinery
Manufacturing; and NAICS 336,
Transportation Equipment
Manufacturing.

In other cases, some, but not all, of the
6 digit NAICS industries contained
within a 3-digit NAICS subsector would
be subject to TRI requirements.
Exceptions from the reporting
requirements are provided for industries
that were previously classified outside
of the SIC manufacturing sector (SIC
codes 20 through 39) but are not

classified within the NAICS
manufacturing sector (NAICS codes 31
through 33). NAICS industry exceptions
are identified by their 6-digit NAICS
code and NAICS industry description,
and also by their corresponding SIC
code and SIC industry description. For
purposes of this preamble and the
proposed rule, EPA has defined
“previously classified” to mean a
facility that was properly classified,
according to 40 CFR 372.22(b), under a
given Standard Industrial Classification
code, as identified in the Standard
Industrial Classification Manual, 1987,
Executive Office of the President, Office
of Management and Budget. See section
372.3 of the proposed regulatory text;
see generally, Executive Office of the
President, Office of Management and
Budget, Standard Industrial
Classification Manual, 1987.
Accordingly, owners or operators of
facilities that are properly classified in
the excepted industries because they
were properly classified in a SIC
industry that is not currently subject to
TRI requirements would not report to
TRI under this proposal. Conversely,
owners or operators of manufacturing
facilities that are, or have been,
improperly classifying their facilities in
SIC codes that are not currently subject
to TRI would report to TRI under this
proposal.

Industry exceptions are limited to
specific types of industries when it is
necessary to do so to ensure that the
covered facilities under NAICS are
identical to those under SIC. For
example, under NAICS 311 (Food
Manufacturing), NAICS 311612 (defined
as ‘“Meat Processed from Carcasses’), is
listed as an industry exception.
However, NAICS 311612 includes
industries that were classified in SIC
2013, “Sausages and Other Prepared
Meat Products,” and in SIC 5147,
“Meats and Meat Products.” Facilities
that were previously classified in the
former industry are currently subject to
TRI requirements whereas those that
were previously classified in the latter
industry are not. Accordingly, the
exception for NAICS 311612 applies
only to those facilities that were
previously classified in SIC 5147. All
other facilities included in NAICS
311612 would report if they satisfy the
applicable reporting criteria

Similarly, under NAICS 325
(Chemical Manufacturing), there is an
exception for certain facilities classified
in NAICS 325998 (Miscellaneous
Chemical Product and Preparation
Manufacturing). This exception is
limited to facilities primarily engaged in
filling pressure containers (i.e., aerosol
containers) on a job order or contract
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basis that were previously classified
under SIC 7389 (Business Services, Not
Elsewhere Classified). However, those
facilities that fill pressure containers on
a job order or contract basis that were
previously classified in the
manufacturing sector under the SIC
system because they are primarily
engaged in activities, such as blending
of chemicals, that are considered under
the SIC to be manufacturing activities,
would continue to report to TRL

One of the industry exceptions in
NAICS 311, under 311119, Food
Manufacturing, includes facilities that
are primarily engaged in Custom Grain
Grinding for Animal Feed. Facilities
that conduct custom milling of animal
feed and those that provide mobile feed
milling services that were previously
classified under SIC 2048, Prepared
Feeds and Feed Ingredients for Animals
and Fowls, Except Dogs and Cats, are
not included in this exception.

At the end of the list of 3-digit NAICS
manufacturing subsector codes and
exceptions that appears in this preamble
in Unit V.D.1., there is a list of
additional 6-digit NAICS industries.
Some of these industries are the NAICS
equivalents of the SIC industries that
were added to TRI in the Industry
Expansion Rule. See Unit V.B. below.
Others were considered manufacturing
industries under SIC, but are not
considered manufacturing industries
under NAICS. For example, whereas SIC
treats establishments that produce
maple syrup from maple sap as
manufacturing establishments classified
in SIC 2099 (Food Preparations, NEC,
Reducing Maple Sap to Maple Syrup),
NAICS treats establishments engaged in
maple syrup production as an
agricultural activity and classifies such
establishments in NAICS 111998 (All
Other Miscellaneous Crop Farming).
Despite the NAICS classification,
establishments that reduce maple sap to
maple syrup are still subject to TRI
requirements. See Unit IV.C. above.
Another notable example of a SIC
manufacturing industry which is no
longer classified as such in NAICS is
SIC 3295 (Minerals and Earths, Ground
or Otherwise Treated). This SIC
industry is composed of establishments
operating without a mine or quarry and
that are primarily engaged in crushing,
grinding, pulverizing, or otherwise
preparing clay, ceramic, and refractory
minerals; barite; and miscellaneous
nonmetallic minerals, except fuels
(Standard Industrial Classification
Manual, 1987, p. 170). Such
establishments are now classified
within various industries in the mining
sector in NAICS (NAICS code 21), but

they are still subject to TRI reporting
requirements.

B. Industries Added to TRI in the
Industry Expansion Rule

For the mining industry and for most
of the other industries that were added
to the list of industries that are required
to report under the Industry Expansion
Rule (62 FR 23833), the crosswalk from
SIC to NAICS based on the Census
Bureau’s crosswalk tables was more
straightforward. The metal mining
industry, SIC major group 10 (except
1011, 1081, and 1094), converted to
NAICS 212221 (Gold Ore Mining),
212222 (Silver Ore Mining), 212231
(Lead Ore and Zinc Mining), 212234
(Copper Ore and Mickel Ore Mining),
and 212299 (All Other Metal Ore
Mining). The coal mining industry, SIC
major group 12 (except 1241), consists
of three 4-digit SIC codes that convert to
three 6-digit NAICS codes: 212111
(Bituminous Coal and Lignite Surface
Mining), 212112 (Bituminous Coal
Underground Mining), and 212113
(Anthracite Mining).

For electric utilities subject to TRI
requirements, three 4-digit SIC codes-
4911, 4931, and 4939-convert to six 6-
digit NAICS codes, all within NAICS
221, the Utilities subsector of the
Utilities sector: 221111 (Hydroelectric
Power Generation), 221112 (Fossil Fuel
Electric Power Generation, 221113
(Nuclear Electric Power Generation),
221119 (All Other Electric Power
Generation), 221121 (Electric Power
Bulk Transmission and Control), and
221122 (Electric Power Distribution).

SIC 4953, Refuse Systems, for which
TRI reporting is limited to facilities
regulated under RCRA Subtitle C,
converts to five 6-digit NAICS codes, all
within NAICS 562, the Waste
Management and Remediation Services
subsector of the Administrator and
Support and Waste Management and
Remediation Services sector: 562920
(Materials Recovery Facilities), 562211
(Hazardous Waste Treatment and
Disposal), 562212 (Solid Waste
Landfill), 562213 (Solid Waste
Combustors and Incinerators), and
562219 (Other Nonhazardous Waste
Treatment and Disposal).

SIC 5169, Chemicals and Allied
Products-Wholesale, converts to only
one 6-digit NAICS code: 422690 (Other
Chemical and Allied Products
Wholesalers). In the Census Bureau SIC
and NAICS crosswall tables, SIC 5171,
Petroleum Bulk Stations and Terminals,
is represented by one NAICS wholesale
code (4117, Petroleum Bull Stations and
Terminals) and two NAICS retail codes
(454311, Heating Oil Dealers and
454312, Liquefied Petroleum Gas

(Bottled Gas Dealers), even though SIC
5171 includes only establishments
primarily engaged in the wholesale
distribution of crude petroleum and
petroleum products from bulk liquid
storage facilities. Only facilities that are
primarily engaged in the wholesale
distribution of crude petroleum and
petroleum products from bulk liquid
storage facilities. Only facilities that are
primarily engaged in the wholesale
distribution of crude petroleum and
petroleum products from bulk liquid
storage facilities are required to report
waste management quantities and toxic
chemical releases to the TRI.
Accordingly, facilities in NAICS 42271
(Petroleum Bulk Stations and
Terminals) are subjects to TRI
requirements and those in 454311 and
454312 are not. Retail facilities were
never covered under EPCRA 313, nor do
they meet the definition of SIC 5171
which includes establishments that are
primarily engaged in the wholesale
distribution of crude petroleum and
petroleum products.

Finally, the crosswalk documents
developed by the Census Bureau do not
identify a NAICS code or codes that
correspond to SIC 7389, Solvent
Recovery Services (on a contract or fee
basis). However, with guidance from
representatives of the Census Bureau,
EPA has concluded that NAICS 562112,
Collection of Hazardous Waste, is one of
two correct conversions for SIC 7389,
Solvent Recovery Services (on a contract
or fee basis). [U.S. Census Bureau letter
from Mark E. Wallace to Maria J. Doa,
U.S. EPA]. Establishments with a
primary SIC code of 4212, Local
Trucking Without Storage (hazardous
waste collection without disposal), are
also included in NAICS 562112.
However, because facilities having a
primary SIC code of 4212 are not
currently subject to TRI requirements,
they would not report. Solvent recovery
services (on a contract or fee basis) that
purify, recycle or otherwise treat
solvents collected are also classified in
manufacturing according to the
material(s) purified, recycled, or
otherwise treated. [U.S. Census Bureau
letter from Mark E. Wallace to Maria J.
Doa, U.S. EPA]. For toxic solvents, these
facilities will fall under NAICS
subsector 325, Chemical Manufacturing.

C. Auxiliary Facilities

Auxiliary facilities that are classified
in covered SIC codes are subject to
EPCRA section 313 reporting
requirements. Today’s proposal does not
affect the status of auxiliary facilities for
purposes of reporting under section 313
of EPCRA and section 6607 of the PPA.
However, during the transition year,
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when covered facilities would report
both SIC and NAICS codes, off-site
auxiliary establishments would report
both the SIC and NAICS codes of the
establishment or facility for which they
perform support services. Thereafter,
such facilities would report only the
NAICS code of the establishment or
facility for which it performs support
services. Similarly, during the transition
year, on-site auxiliary establishments
that report independently from the other
establishments in the facility would
report both the SIC and NAICS codes of
the covered establishment or facility for
which it performs support services.
Thereafter, such facilities would report
only the NAICS code of the
establishment or facility for which it
performs support services.

D. Which NAICS Codes Will Be Subject
to Tri Requirements Under This
Proposed Rule?

EPA has preliminarily determined
that facilities with the following NAICS
codes (and auxiliary facilities that
provide support services for them)
would report their toxic chemical
releases and other waste management
activities to TRI. Once final, this list
will be used for regulatory and
enforcement purposes. As noted above,
it is EPA’s intent to include only NAICS
codes and industry descriptions on this
list that correspond to SIC codes and
industry descriptions that are currently
covered by EPCRA section 313.

1. NAICS Codes That Correspond to SIC
Codes 20 Through 39

NAICS 311—Food Manufacturing

Exceptions:

311119—Exception is limited to Custom
Grain Grinding for Animal Feed
(previously classified under SIC 0723
Crop Preparation Services for Market,
Except Cotton Ginning);

311330—Exception is limited to Candy
Stores, Chocolate, Candy Made on
Premises not for Immediate
Consumption (previously classified
under SIC 5441, Candy, Nut, and
Confectionery Stores);

311340—Exception is limited to Candy
Stores, Nonchocolate, Candy Made on
Premises not for Immediate
Consumption (previously classified
under SIC 5441, Candy, Nut, and
Confectionery Stores);

311811—Retail Bakeries (previously
classified under SIC 5461, Retail
Bakeries);

311611—Exception is limited to Custom
Slaughtering (previously classified under
SIC 0751, Livestock Services, Except
Veterinary);

311612—Exception is limited to Boxed
Beef and Boxed Meat Produced from
Purchased Carcasses (previously
classified under SIC 5147, Meats and
Meat Products);

NAICS 312—Beverage and Tobacco Product

Manufacturing

Exceptions: 312229—Exception is limited
to Tobacco Sheeting Services (previously
classified under SIC 7389, Business
Services, NEC);

NAICS 313-Textile Mills

Exceptions:

313311—Exception is limited to
Converters, broadwoven piece goods and
converting textiles, broadwoven
(previously classified under SIC 5131,
Piece Goods and Notions, broadwoven
and non-broadwoven piece good
converters), and facilities formerly
classified under SIC 7389, Business
Services, NEC (Sponging fabric for tailors
and dressmakers);

313312—Exception is limited to narrow
woven Converting Textiles, and narrow
woven piece goods Converters,
(previously classified under SIC 5131,
Piece Goods and Notions, converters,
except broadwoven fabric);

NAICS 314—Textile Product Mills

Exceptions:

314121—Exception is limited to Custom
drapery manufacturers for retail sale
(previously classified under SIC 5714,
Drapery, curtain, and Upholstery Stores)

314129—Exception is limited to Custom
slipcover manufacturers for retail sale
(previously classified under SIC 5714,
Drapery, Curtain, and Upholstery Stores)

314999—Exception is limited to Binding
carpets and rugs for the trade, Carpet
cutting and binding, and Embroidering
on textile products (except apparel) for
the trade (previously classified under
SIC 7389, Embroidering of advertising on
shirts and Rug binding for the trade);

NAICS 315—Apparel Manufacturing
Exceptions:
315222—Exception is limited to Custom
tailors, men’s and boys’ suits, cut and
sewn from purchased fabric (previously
classified under SIC 5699, Miscellaneous
apparel and accessory stores (custom
tailors);
315223—Exception is limited to Custom
tailors, men’s and boys’ dress shirts, cut
and sewn from purchased fabric
(previously classified under SIC 5699,
Miscellaneous apparel and accessory
stores (custom tailors);
315233—Exception is limited to Bridal
dresses or gowns, custom made, Custom
tailors, women’s, misses’ and girls’
dresses cut and sewn from purchased
fabric (except apparel
contractors)(previously classified under
SIC 5699, Miscellaneous apparel and
accessory stores (custom dressmakers);
NAICS 316—Leather and Allied Product
Manufacturing
NAICS 321—Wood Product Manufacturing
NAICS 322—Paper Manufacturing
NAICS 323—Printing and Related Support
Activities
Exceptions: 323114—Exception is limited
to Instant printing (i.e., quick
printing)(previously classified under SIC
7334, Photocopying and Duplicating
Services, (instant printing));

NAICS 324—Petroleum and Coal Products
Manufacturing

NAICS 325—Chemical Manufacturing
Exceptions: 325998—Exception is Limited
to Aerosol can filling on a job order or
contract basis (previously classified
under SIC 7389, Business Services, NEC
(aerosol packaging))
NAICS 326—Plastics and Rubber Products
Manufacturing
Exceptions: 326212—Exception is limited
to Tire Retreading, Recapping or
Rebuilding (previously classified under
SIC 7534, Tire Retreading and Repair
Shops (rebuilding))
NAICS 327—Nonmetallic Mineral Product
Manufacturing

NAICS 331—Primary Metal Manufacturing

NAICS 332—Fabricated Metal Product
Manufacturing

NAICS 333—Machinery Manufacturing

NAICS 334—Computer and Electronic

Manufacturing

Exceptions:

334611—Exception is limited to Software
Reproducing (previously classified under
SIC 7372, Prepackaged Software,
(reproduction of software))

334612—Exception is limited to mass
reproducing pre-recorded Video
cassettes, and mass reproducing Video
tape or disk (previously classified under
SIC 7819, Services Allied to Motion
Picture Production (reproduction of
video))

NAICS 335—Electrical Equipment,
Appliance, and Component
Manufacturing

Exceptions: 335312—Exception is limited
to Armature rewinding on a factory basis
(previously classified under SIC 7694
(Armature Rewinding Shops
(remanufacturing))

NAICS 336—Transportation Equipment
Manufacturing

NAICS 337—Furniture and Related Product

Manufacturing

Exceptions: 337110—Exception is limited
to Wood Kitchen Cabinet and Counter
top Manufacturing (previously classified
under SIC 5712, Furniture Stores
(custom wood cabinets))

337121—Exception is limited to
Upholstered furniture, household type,
custom manufacturing (previously
classified under SIC 5712, Furniture
Stores (upholstered, custom made
furniture)

337122—Exception is limited to
Nonupholstered, household type, custom
wood furniture manufacturing
(previously classified under SIC 5712,
Furniture Stores (custom made wood
nonupholstered household furniture
except cabinets))

NAICS 339—Miscellaneous Manufacturing

Exceptions:

339115—Exception is limited to
Ophthalmic Goods Manufacturing, lens
grinding (previously classified under SIC
5995, Optical Goods Stores (optical
laboratories grinding of lenses to
prescription))
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339116—Dental laboratories (previously
classified under SIC 8072, Dental
Laboratories)

NAICS 111998—All Other Miscellaneous
Crop Farming (limited to facilities that
reduce maple sap to maple syrup
(previously classified under SIC 2099:
Food Preparations, NEC, Reducing
Maple Sap to Maple Syrup));

NAICS 511110—Newspaper Publishers;
NAICS 511120—Periodical Publishers;
NAICS 511130—Book Publishers;

NAICS 511140—Database and Directory
Publishers

Exceptions: 511140—Exception is limited
to Address list compliers, Address list
publishers, Address list publishers and
printing combined, Address list
publishing (i.e., establishments known as
publishers), Business directory
publishers, Catalog of collections
publishers, Catalog of collections
publishers and printing combined,
Compiling mailing lists, Directory
compilers, Mailing list compiling
services (previously classified under SIC
7331, Direct Mail Advertising Services
(mailing list compliers))

NAICS 511191—Greeting Card Publishers;
NAICS 511199—All Other Publishers

NAICS 512220—Integrated Record
Production/Distribution

NAICS 512230—Music Publishers

Exceptions: 512230—Exception is limited
to Music copyright authorizing use,
Music copyright buying and licensing,
Music publishers (previously classified
under SIC 8999, Services, NEC (music
publishing))

NAICS 211112—Natural Gas Liquid
Extraction (limited to facilities that
recover sulfur from natural gas
(previously classified under SIC 2819,
Industrial Inorganic Chemical, NEC
(recovering sulfur from natural gas))

NAICS 212324—Kaolin and Ball Clay Mining
(limited to facilities operating without a
mine or quarry and that are primarily
engaged in beneficiating koalin and clay
(previously classified under SIC 3295,
Minerals and Earths, Ground or
Otherwise Treated (grinding, washing,
separating, etc. of minerals in SIC 1355))

NAICS 212325—Clay and Ceramic and
Refractory Minerals Mining (Limited to
facilities operating without a mine or
quarry and that are primarily engaged in
beneficiating clay and ceramic and
refractory minerals( previously classified
under SIC 3295, Minerals and Earths,
Ground or Otherwise Treated (grinding,
washing, separating, etc. of minerals in
SIC 1459)))

NAICS 212393—Other Chemical and
Fertilizer Mineral Mining (limited to
facilities operating without a mine or
quarry and that are primarily engaged in
beneficiating chemical or fertilizer
mineral raw materials (previously
classified under SIC 3295, Minerals and
Earths, Ground or Otherwise Treated
(grinding, washing, separating, etc, of
minerals in SIC 1479))

NAICS 212399—All Other Nonmetallic
Mineral Mining (limited to facilities
operating without a mine or quarry and
that are primarily engaged in
beneficiating nonmetallic minerals
(previously classified under SIC 3295,
Minerals and Earths, Ground or
Otherwise Treated (grinding, washing,
separating, etc, of minerals in SIC 1499))

NAICS 488390—Other Support Activities for
Water Transportation (limited to
Drydocks, floating (i.e., routine repair
and maintenance of ships and boats)
(previously classified under SIC 3731
Shipbuilding and Repairing (floating
drydocks not associated with a
shipyard))

NAICS 811490—Other Personal and
Household Goods Repair and
Maintenance (limited to Boat, pleasure,
repair and maintenance services without
retailing new boats) (previously
classified under SIC 3732 Boat Building
and Repairing (pleasure boat building))

NAICS 541710—Research and Development
in the Physical, Engineering, and Life
Sciences (limited to Guided missile and
space vehicle engine research and
development) (previously classified
under SIC 3764), and Guided missile and
space vehicle parts (except engines)
research and development (previously
classified under SIC 3769)

2. NAICS Codes That Correspond to SIC
Code 10 (Except 1011, 1084, and 1094)

NAICS 21211—Bituminous Coal and Lignite
Surface Mining

NAICS 21212—Bituminous Coal
Underground Mining

NAICS 21213—Anthracite Mining

3. NAICS Codes That Correspond to SIC
Code 12 (Except 1241)

NAICS 212221—Gold Ore Mining

NAICS 212222—Silver Ore Mining

NAICS 212231—Lead Ore and Zinc Mining

NAICS 212234—Copper Ore and Nickel Ore
Mining

NAICS 212299—All Other Ore Mining

4. NAICS Codes That Correspond to SIC

Codes 4911, 4931, and 4939 (Limited to

Facilities That Combust Coal and/or Oil

for the Purpose of Generating Power for

Distribution in Commerce)

NAICS 221111—Hydroelectric Power
Generation

NAICS 221112—Fossil Fuel Electric Power
Generation

NAICS 221113—Nuclear Electric Power
Generation

NAICS 221119—All Other Electric Power
Generation

NAICS 221121—Electric Bulk Power
Transmission and Control

NAICS 221122—Electric Power Distribution

5. NAICS Code That Correspond to SIC
Code 4953 (Limited to Facilities
Regulated Under the Resource
Conservation and Recovery Act, Subtitle
C, 42 U.S.C. 6921 et seq.

NAICS 562920—Materials Recovery
Facilities (Limited to facilities regulated
under the Resource Conservation and
Recovery Act, subtitle C, 42 U.S.C. 6921
et seq.)

NAICS 562211—Hazardous Waste Treatment
and Disposal (Limited to facilities
regulated under the Resource
Conservation and Recovery Act, subtitle
G, 42 U.S.C. et seq.)

NAICS 562212—Solid Waste Landfill
(Limited to facilities regulated under the
Resource Conservation and Recovery
Act, subtitle C, 42 U.S.C. et seq.)

NAICS 562213—Solid Waste Combustors,
and Incinerators (Limited to facilities
regulated under the Resource
Conservation and Recovery Act, subtitle
G, 42 U.S.C. et seq.)

NAICS 562219—O0ther Nonhazardous Waste
Treatment and disposal. (Limited to
facilities regulated under the Resource
Conservation and Recovery Act, subtitle
G, 42 U.S.C. et seq.)

6. NAICS Code That Corresponds to SIC
Code 5169

NAICS 422690—Other Chemical and Allied
Products Wholesalers

7. NAICS Code That Corresponds to SIC
5171

NAICS 422710—Petroleum Bulk Stations and
Terminals (wholesale)

8. NAICS Code That Corresponds to SIC
Code 7389 (Limited to Facilities
Primarily Engaged in Solvet Recovery
Services on a Contract or fee Basis)

NAICS 562112—Collection of Hazardous
Waste Limited to facilities primarily
engaged in solvent recovery services on
a contract or fees basis

NAICS 325—Chemical Manufacturing

E. How Will Section 313 Reporting
Requirements Change as a Result of
This Proposal?

TRI reporting requirements would
remain substantially the same under
this proposal as they are now. The
difference is that, except for the first full
reporting year after the effective date of
the final rule, covered facilities would
be reporting their primary and
secondary NAICS codes on Form R and
on Alternate Threshold Certification
Statements rather than their primary
and secondary SIC codes. Because the
statute identifies covered facilites by
SIC code, the industries subject to TRI
requirements would continue to be
identified in the regulatory text by SIC
code, although the text would be
amended to include NAICS codes as
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well. See 40 CFR 372.22(b) and 372.23
of the proposed regulatory text below.
This is primarily to help owners or
operators of covered facilities identify
the appropriate NAICS code to be used
on reporting forms. By continuing to use
SIC codes in the regulatory text, EPA
can ensure that currently covered
facilities will continue to be covered
even if EPA made a mistake in the
translation from SIC codes to NAICS
codes. Finally, the owner or operator of
a covered facility might come to a
different conclusion than EPA did with
respect to the NAICS code that
corresponds to the facility’s SIC code. If
the regulatory text only included NAICS
codes, the owner or operator of such a
facility might assume that she is no
longer subject to TRI requirements. The
proposed regulatory text would ensure
that the owner or operator would
understand that she must continue to
report regardless of whether or not she
agrees with EPA’s determination on the
NAICS code that most appropriately
corresponds to her facility’s SIC code. In
sum, facilities that are currently
reporting to TRI because they are
classified in SIC codes that are currently
subject to TRI reporting requirements
would continue to report under this
proposed rule if they satisfy the
applicable reporting criteria.

EPA is proposing that owners or
operators of covered facilities report bot
SIC codes and NAICS codes during the
first full reporting period after the
effective date of the final rule. Reporting
both SIC and NAICS codes for the first
full reporting period is necessary to
facilitate continued time-series analysis
of the TRI data. Each year, TRI data are
compiled, analyzed and presented to the
public in a report called the Toxics
Release Inventory Public Data Release.
A substantial part of the report is
devoted to an analysis of the data by
industry group for the current year and
over time. Industry-specific and
chemical-specific on- and off-site
releases and other waste management
data are analyzed for the most recent
reporting year, from 1988 to the present
for TRI’s original release and transfer
categories (since 1991 for the other
waste management data), and from 1998
to the present for new industries
reporting to TRI since 1998. Time-series
analyses of TRI data are critical for
reviewing trends in overall releases and
management of waste and for measuring
industry progress in these areas. For
example, the 2000 TRI Public Data
Release (presenting 1998 data) includes
a table that presents percent change in
total TRI on-site and off-site releases for
each of the 19 manufacturing industries,

designated by their 2-digit SIC major
group code. In all but one of the
manufacturing categories, total on- and
off-site releases decreased from 1988 to
1998, in several industries by well over
50%. In order to continue to present
these types of important analyses to the
public, careful tracking of code changes
during the SIC to NAICS transition is
critical.

Moreover, a dual reporting
requirement for the transition reporting
period will be useful in fine tuning the
list of NAICS industries that
corresponds to the list of SIC industries
that are currently subject to TRI
requirements. The dual reporting for the
transition reporting period will serve as
an extra quality assurance measure to
ensure that with the transition to
reporting by NAICS code, no additional
industry groups are inadvertently
added, and that all currently reporting
industries are included. EPA has
concluded that the additional burden
associated with requiring covered
facilities to report both SIC and NAICS
codes for one year is negligible. See the
discussion below in Unit VL.

F. Why Is EPA Proposing To Extend the
Exemption in 40 CFR 372.38(e)?

The TRI regulations 40 CFR 372.38(e)
exempt from TRI reporting
requirements, “‘owners of facilities such
as industrial parks, all or part of which
are leased to persons who operate
establishments within SIC code 20
through 39 where the owner has no
other business interest in the operation
of the covered facility.” The exemption
acknowledges the difficulties in
requiring such an owner to report when
he is not in a position which would
allow him to determine compliance or
report the required information. 53 FR
4499, 4502. EPA believes it is
appropriate to extend this exemption to
owners of facilities that lease such
facilities to operators of establishments
within the SIC codes added to TRI in
the Industry Expansion Rule, when such
owners have no other business interest
in the operation of such establishments.
The rationale for the exemption applies
equally to those owners as it does to
owners of facilities who lease them to
operators of establishments in SIC codes
20 through 39. Because the proposed
amendment to 40 CFR 372.38(e) extends
the exemption to other industries, there
is no cost to industry associated with it.

G. What Are the Issues on Which EPA
Is Interested in Receiving Comments?

EPA is particularly interested in
receiving comments on the following
issues:

(i) The proposed list of NAICS
industries that correspond to the SIC
industries that are subject to TRI
requirements.

(ii) Whether the dual reporting
requirement (reporting of both SIC and
NAICS codes) should be included for
the first reporting period after the
effective date of the final rule, and
whether the requirement should be
extended into subsequent reporting
years.

(iii) The estimated burden of the new
reporting requirements.

(iv) Alternatives for the regulatory text
that would accomplish the objectives
specified in this proposal.

VI. What Additional Reporting Burden
Is Associated With This Action?

EPA has evaluated the potential
burden and cost of using NAICS for TRI
reporting as described in this proposal.
EPA expects that the burden associated
with this change for affected facilities
would be negligible. OMB adopted
NAICS as the United States’ industry
classification system in 1997, and
facilities are or should be already
familiar with their NAICS codes from
other administrative and regulatory
reporting requirements of EPA and other
governmental entities. EPA does not
expect or intend that this proposed rule
would affect the universe of facilities
that are currently required to report to
TRI. EPA would simply be assigning
NAICS industry codes to those SIC
industries which are already subject to
section 313 reporting requirements, and
requiring covered facilities in those
industries to report under the NAICS
code tha corresponds to the covered SIC
code. Only those facilities that meet the
SIC code requirements in 40 CFR
372.22(b) would continue to report
releases and other waste management
quantities of toxic chemicals to the TRI.

VII. What Are the References Cited in
This Proposed Rule?

1. Executive Office of the President,
Office of Management and Budget,
North American Industry Classification
System, United States, 1997 (NTIS
PB98-127293).

2. Executive Office of the President,
Office of Management and Budget,
Standard Industrial Classification
Manual, 1987 (NTIS PB87-100012).

1. 1997 NAICS United States
Structure, Including Relationship to
1987 U.S. SIC, Table 1—1997 NAICS
United States Matched to 1987 U.S. SIC,
Table 2—1987 U.S. SIC Matched to
1997 NAICS United States. (http://
www.census.gov/epcd/www/
naicstab.htm).
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2. U.S. Census Bureau letter from
Mark E. Wallace to Maria J. Doa, U.S.
EPA.

VIII. Regulatory Assessment
Requirements

A. Executive Order 12866, Regulatory
Planning and Review

Under Executive Order 12866, (58 FR
51,735 (October 4, 1993)) the Agency
must determine whether the regulatory
action is “significant”” and therefore
subject to OMB review and the
requirements of the Executive Order.
The Order defines “‘significant
regulatory action” as one that is likely
to result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order. EPA has determined that this
proposed rule is not a “significant
regulatory action” under the terms of
Executive Order 12866 and is therefore
not subject to OMB review.

B. Paperwork Reduction Act

According to the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., an agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
that requires OMB approval under the
PRA, unless it has been approved by
OMB and displays a currently valid
OMB control number. The OMB control
numbers for EPA’s collections of
information, after initial display in the
Federal Register and in addition to its
display on any related collection
instrument, are listed in 40 CFR part 9
and 48 CFR Chapter 15.

The Office of Management and Budget
(OMB) has previously approved the
information collection requirements
contained in the existing regulations at
40 CFR part 372 under the provisions of
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq. and has assigned the
Information Collection Requests (ICRs)
OMB control numbers 2070-0093 (EPA
ICR No. 1363.11) for Form R and 2070—
0143 (EPA ICR No. 1704.05) for Form A.

Copies of the ICR documents may be
obtained from Susan Auby, by mail at
the Office of Environmental
Information, Collection Strategies
Division; U.S. Environmental Protection
Agency (2822T); 1200 Pennsylvania
Ave., NW., Washington, DC 20460, by
email at auby.susan@epa.gov, or by
calling (202) 566—1672. A copy may also
be downloaded from the Internet at
http://www.epa.gov/icr. Include the EPA
ICR and OMB numbers in any
correspondence.

This proposed rule would not impose
any new information collection burden
on affected facilities. Burden means the
total time, effort, or financial resources
expended by persons to generate,
maintain, retain, or disclose or provide
information to or for a Federal agency.
This includes the time needed to review
instructions; develop, acquire, install,
and utilize technology and systems for
the purposes of collecting, validating,
and verifying information, processing
and maintaining information, and
disclosing and providing information;
adjust the existing ways to comply with
any previously applicable instructions
and requirements; train personnel to be
able to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information. Facilities that
would be affected by the proposed rule
already report their industrial
classification codes on the approved
reporting forms using SIC codes.
Moreover, as noted above, OMB adopted
NAICS over five years ago, so affected
facilities are or should already be
familiar with their NAICS codes from
administrative and regulatory reporting
requirements of EPA and other
governmental entities that have already
converted to NAICS reporting.

Although EPA does not believe that
the reporting requirements associated
with this proposed rule would impose
any new information collection burden,
Form R and Form A will have to be
amended to account for the reporting of
both SIC and NAICS codes for the first
full reporting year after the effective
date of the final rule. They will also
have to be amended to account for the
reporting of NAICS codes after that first
full reporting year. EPA will work with
OMB to make the necessary changes to
the TRI reporting forms.

C. Regulatory Flexibility Act (RFA), as
Amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), 5 U.S.C. 601 et seq.

The RFA generally requires an agency
to prepare a regulatory flexibility
analysis of any rule subject to notice

and comment rulemaking requirements
under the Administrative Procedure Act
or any other statute unless the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions.

For purposes of assessing the impacts
of today’s rule on small entities, small
entity is defined as: (1) A business that
is classified as a “small business” by the
Small Business Administration at 13
CFR 121.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After consideration of the potential
economic impacts of this proposed rule
on small entities, it has been determined
that this action will not have a
significant economic impact on an
substantial number of small entities.

The change proposed by this
rulemaking is to require affected
facilities to report their NAICS rather
than their SIC code, except for the first
year of implementation when both the
SIC and the NAICS codes will be
reported. In the first year, the additional
burden of reporting both SIC and NAICS
codes is negligible considering that the
SIC code is readily available from
previous reporting forms submitted by
the facility and that facilities are already
using the NAICS code in other
government data collection exercises. In
subsequent years, the net burden on
small entities should be zero as the
NAICS code replaces the SIC code on
the reporting forms. We welcome
comments on issues related to potential
impacts of the proposed rule on small
entities.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any one year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
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of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

EPA has determined that this
proposed rule does not contain a
Federal mandate that may result in
expenditures of $100 million or more
for State, local, and tribal governments,
in the aggregate, or the private sector in
any one year. As discussed in Section VI
above, EPA believes that affected
facilities already are or should be
familiar with their NAICS codes from
other activities, including reporting to
other governmental authorities.
Provision of the NAICS code in addition
to, or in lieu of, the SIC code is expected
to impose negligible incremental burden
on affected facilities. Thus, today’s rule
is not subject to the requirements of
sections 202 and 205 of the UMRA.

E. Executive Order 13132, Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This proposed rule does not have
federalism implications. It will not have

substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This action
merely adopts, for TRI reporting
purposes, the NAICS industry
classification system that has replaced
the SIC system previously used for
collecting statistical data and for other
administrative and regulatory purposes.
Thus, Executive Order 13132 does not
apply to this rule.

In the spirit of Executive Order 13132,
and consistent with EPA policy to
promote communications between EPA
and State and local governments, EPA
specifically solicits comment on this
proposed rule from State and local
officials.

F. Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination With
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” This proposed rule does
not have tribal implications, as specified
in Executive Order 13175. This action
merely adopts, for TRI reporting
purposes, the NAICS industry
classification system that has replaced
the SIC system previously used for
collecting statistical data and for other
administrative and regulatory purposes.
Thus, Executive Order 13175 does not
apply to this rule. In the spirit of
Executive Order 13175, and consistent
with EPA policy to promote
communications between EPA and
Indian Tribal Governments, EPA
specifically solicits additional comment
on this proposed rule from tribal
officials.

G. Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355 (May 22, 2001)) because it is
not a significant regulatory action under
Executive Order 12866.

H. Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

Executive Order 13045: “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) Is determined to be “‘economically
significant’” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This proposed rule is not subject to
the Executive Order because it is not
economically significant as defined in
Executive Order 12866, and because the
Agency does not have reason to believe
the environmental health or safety risks
addressed by this action present a
disproportionate risk to children.

L. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA) (15 U.S.C. 272
note), directs EPA to used voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, etc.)
that are developed or adopted by
voluntary consensus standards bodies.
The NTTAA directs EPA to provide
Congress, through OMB, explanations
when the Agency decides not to use
available and applicable voluntary
consensus standards.

EPA recognizes that NAICS, like SIC,
is a standard that was developed by
OMB primarily as a means to collect
and organize industrial statistics for the
federal government. However, EPA has
not identified an alternative voluntary
consensus standard for defining
industry classifications. Even if one
exists, EPA believes it would be
impractical to use such a standard for
reporting purposes under section 313 of
EPCRA and section 6607 of the PPA.
One of the reasons for switching from
SIC to NAICS is to maintain consistency
within EPA and among other
government agencies in the way that
industry-specific data is collected,
organized and made available to the
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public in various databases and
publications. Moreover, although
NAICS is based on a different organizing
principle than SIC, the two
classification systems share many
similarities. Industry has had several
decades to become familiar with SIC so
the transition to NAICS as opposed to
an alternative industry classification
system should be more efficient and less
burdensome. Therefore, EPA believes it
is appropriate to use NAICS codes for
purposes of section 313 reporting.

List of Subjects in 40 CFR Part 372
Environmental protection,
Community right-to-know, Reporting
and recordkeeping requirements, Toxic
chemicals.
Dated: March 6, 2003.
Christine Todd Whitman,
Administrator.

Therefore, it is proposed that 40 CFR
part 372 be amended as follows:

PART 372—[AMENDED]

1. The authority citation for part 372
continues to read as follows:

Authority: 42 U.S.C. 11023 and 11048.

2. Amend § 372.3 by adding the
definition for previously classified in
alphabetical order to read as follows:

§372.3 Definitions.
* * * * *

Previously classified means to have
been properly classified, according to
§ 372.22(b) under a given Standard

Industrial Classification (SIC) code, as
identified in the Standard Industrial
Classification Manual, 1987, Executive
Office of the President, Office of
Management and Budget.

3. Amend § 372.22, by revising
paragraph (b) introductory text and
paragraphs (b)(1), (b)(2), (b)(3)(i) and
(b)(3)(ii) to read as follows:

§372.22 Covered facilities for toxic
chemical release reporting.

(b) The facility is in a Standard
Industrial Classification (SIC) (as in
effect on January 1, 1987) major group
or industry code listed in § 372.239a),
(for which the corresponding North
American Industry Classification
System (NAICS) (as in effect on January
1, 1997) subsector and industry codes
are listed in § 372.23(b) and 372.23(c))
by virtue of the fact that it meets one of
the following criteria:

(1) The facility is an establishment
with a primary SIC major group or
industry code listed in § 372.23(a), or a
primary NAICS subsector or industry
code listed in § 372.23(b) or 372.23(c).

(2) The facility is a multi-
establishment complex where all
establishments have primary SIC major
group or industry codes listed in
§372.23(a), or primary NAICS subjector
or industry codes listed in § 372.23(b) or
372.23(c).

(3) * % %

(i) The sum of the value of services
provided and/or products shipped and/

or produced from those establishments
that have primary SIC major group or
industry codes listed in § 372.23(a), or
primary NAICS subjector or industry
codes listed in § 372.23(b) or 372.23(c)
is greater than 50 percent of the total
value of all services provided and/or
products shipped from and/or produced
by all establishments at the facility.

(ii) One establishment having a
primary SIC major group or industry
code listed in § 372.23(a), or a primary
NAICS subsector or industry codes
listed in § 372.23(b) or 372.23(b)
contributes more in terms of value of
services provided and/or products
shipped from and/or produced at the
facility than any other establishment

within that facilities.
* * * * *

3. Add a new §372.23 to Subpart B
to read as follows:

§372.23 SIC and NAICS codes to which
this Part applies.

The requirements of this part supply
to facilities in the following SIC and
NAICS codes. This section contains
three listings. Paragraph (a) of this
section lists the SIC code to which this
part applies. Paragraph (b) of this
section list the NAICS codes that
correspond to SIC codes 20 through 39
to which this part applies. Paragraph (c)
of this section lists the NAICS codes
that correspond to SIC codes other than
SIC codes 20 through 39 to which this
part applies.

(a) SIC codes.

Major
group or industry code

Exceptions and/or limitations

20 through 39
4911, 4931, 4939
4953 o

5169
5171
7389 i

Except 1011, 1081, and 1094.
Except 1241.

Limited to facilities that combust coal and/or oil for the purpose of generating power for distribution.
Limited to facilities regulated under the Resources Conservation and Recovery Act, 42 U.S.C. 6921, et
seq.

Limited to facilities primarily engaged in solvent recovery services on a contract or fee basis.

(b) NAICS codes that correspond to
SIC codes 20 through 39

Subsector
code or industry code

Exceptions and/or limitations

Except 311119—Exception is limited to facilities primarily engaged in Custom Grain Grinding for Animal
Feed (previously classified under SIC 0723, Crop Preparation Services for Market, Except Cotton
Ginning);

Except 311330—Exeception is limited to facilities primarily engaged in the retail sale of candy, nuts,
popcorn and other confections not for immediate consumption made on the premises (previously
classified under SIC 5441, Candy, Nut, and Confectionery Stores):

Except 311340—Exception is limited to facilities primarily engaged in the retail sale of candy, nuts, pop-
corn and other confections not for immediate consumption made on the premises (previously classi-
fied under SIC 5441, Candy, Nut, and Confectionery Stores);

Except 311811—Retail Bakeries (previously classified under SIC 5461, Retail Bakeries);
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Subsector
code or industry code

Exceptions and/or limitations

316

322
323

324

325

326

331
332

334

335

336

Except 311611—Exception is limited to facilities primarily engaged in Custom Slaughtering for individ-
uals (previously classified under SIC 0751, Livestock Services, Except Veterinary, Slaughtering, cus-
tom: for individuals);

Except 311612—Exception is limited to facilities primarily engaged in the cutting up and resale of pur-
chased fresh carcasses for the trade (including boxed beef), and in the wholesale distribution of
fresh, cured, and processed (but not canned) meats and lard (previously classified under SIC 5147,
Meats and Meat Products);

Except 312229—Exception is limited to facilities primarily engaged in providing Tobacco Sheeting Serv-
ices (previously classified under SIC 7389, Business Services, NEC);

Except 313311—Exception is limited to facilities primarily engaged in converting broadwoven piece
goods and broadwoven textiles, (previously classified under SIC 5131, Piece Goods Notions, and
Other Dry Goods, broadwoven and non-broadwoven piece good converters), and facilities primarily
engaged in sponging fabric for tailors and dressmakers (previously classified under SIC 7389, Busi-
ness Services, NEC (Sponging fabric for tailors and dressmakers));

Except 313312—Exception is limited to facilities primarily engaged in converting narrow woven Textiles,
and narrow woven piece goods, (previously classified under SIC 5131, Piece Goods Notions, and
Other Dry Goods, converters, except broadwoven fabric);

Except 314121—Exception is limited to facilities primarily engaged in making Custom drapery for retail
sale (previously classified under SIC 5714, Drapery, Curtain, and Upholstery Stores);

Except 314129—Exception is limited to facilities primarily engaged in making Custom slipcovers for re-
tail sale (previously classified under SIC 5714, Drapery, Curtain, and Upholstery Stores);

Except 314999—Exception is limited to facilities primarily engaged in Binding carpets and rugs for the
trade, Carpet cutting and binding, and Embroidering on textile products (except apparel) for the trade
(previously classified under SIC 7389, Business Services Not Elsewhere Classified, Embroidering of
advertising on shirts and Rug binding for the trade);

Except 315222—Exception is limited to custom tailors primarily engaged in making and selling men’s
and boys’ suits, cut and sewn from purchased fabric (previously classified under SIC 5699, Miscella-
neous Apparel and Accessory Stores (custom tailors));

Except 315223—Exception is limited to custom tailors primarily engaged in making and selling men’s
and boys’ dress shirts, cut and sewn from purchased fabric (previously classified under SIC 5699,
Miscellaneous Apparel and Accessory Stores (custom tailors));

Except 315233—Exception is limited to custom tailors primarily engaged in making and selling bridal
dresses or gowns, or women'’s, misses’ and girls’ dresses cut and sewn from purchased fabric (ex-
cept apparel contractors)(dressmakers) (previously classified under SIC Code 5699, Miscellaneous
Apparel and Accessory Stores);

Except 323114—Exception is limited to facilities primarily engaged in reproducing text, drawings, plans,
maps, or other copy, by blueprinting, photocopying, mimeographing, or other methods of duplication
other than printing or microfilming (i.e., instant printing) (previously classified under SIC 7334,
Photocopying and Duplicating Services, (instant printing));

Except 325998—Exception is limited to facilities primarily engaged in Aerosol can filling on a job order
or contract basis (previously classified under SIC 7389, Business Services, NEC (aerosol pack-
aging));

Except 326212—Tire Retreading, (previously classified under SIC 7534, Tire Retreading and Repair
Shops (rebuilding));

Except 334611—Software Reproducing (previously classified under SIC 7372, Prepackaged Software,
(reproduction of software));

Except 334612—Exception is limited to facilities primarily engaged in mass reproducing prerecorded
Video cassettes, and mass reproducing Video tape or disk (previously classified under SIC 7819,
Services Allied to Motion Picture Production (reproduction of Video));

Except 335312—Exception is limited to facilities primarily engaged in armature rewinding on a factory
basis (previously classified under SIC 7694 (Armature Rewinding Shops (remanufacturing));

Except 337110—Exception is limited to facilities primarily engaged in the retail sale of household fur-
niture and that manufacture custom wood kitchen cabinets and counter tops (previously classified
under SIC 5712, Furniture Stores (custom wood cabinets));

Except 337121—Exception is limited to facilities primarily engaged in the retail sale of household fur-
niture and that manufacture custom made upholstered household furniture (previously classified
under SIC 5712, Furniture Stores (upholstered, custom made furniture));

Except 337122—Exception is limited to facilities primarily engaged in the retail sale of household fur-
niture and that manufacture nonupholstered, household type, custom wood furniture (previously clas-
sified under SIC 5712, Furniture Stores (custom made wood nonupholstered household furniture ex-
cept cabinets));

Except 339115—Exception is limited to lens grinding facilities that are primarily engaged in the retail
sale of eyeglasses and contact lenses to prescription for individuals (previously classified under SIC
5995, Optical Goods Stores (optical laboratories grinding of lenses to prescription));

Except 339116—Dental Laboratories (previously classified under SIC 8072, Dental Laboratories);
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Subsector
code or industry code

Exceptions and/or limitations

111998 ..o
211112 i
212111
212112

212113
212324 ..

212325 i

212393 ..

212399 ..

488390 ...

511110
511120
511130
511140 .o

511191
511199
512220
512230 ..o

541710 oo

811490 ...cooviiiiiiii

Limited to facilities primarily engaged in reducing maple sap to maple syrup (previously classified under
SIC 2099, Food Preparations, NEC, Reducing Maple Sap to Maple Syrup);

Limited to facilities that recover sulfur from natural gas (previously classified under SIC 2819, Industrial
Inorganic Chemicals, NEC (recovering sulfur from natural gas));

Limited to facilities operating without a mine or quarry and that are primarily engaged in beneficiating
kaolin and clay (previously classified under SIC 3295, Minerals and Earths, Ground or Otherwise
Treated (grinding, washing, separating, etc. of minerals in SIC 1455));

Limited to facilities operating without a mine or quarry and that are primarily engaged in beneficiating
clay and ceramic and refractory minerals (previously classified under SIC 3295, Minerals and Earths,
Ground or Otherwise Treated (grinding, washing, separating, etc. of minerals in SIC 1459));

Limited to facilities operating without a mine or quarry and that are primarily engaged in beneficiating
chemical or fertilizer mineral raw materials (previously classified under SIC 3295, Minerals and
Earths, Ground or Otherwise Treated (grinding, washing, separating, etc. of minerals in SIC 1479));

Limited to facilities operating without a mine or quarry and that are primarily engaged in beneficiating
nonmetallic minerals (previously classified under SIC 3295, Minerals and Earths, Ground or Other-
wise Treated (grinding, washing, separating, etc. of minerals in SIC 1499));

Limited to facilities that are primarily engaged in providing routine repair and maintenance of ships and
boats from floating drydocks (previously classified under SIC 3731, Shipbuilding and Repairing (float-
ing drydocks not associated with a shipyard));

Except facilities that are primarily engaged in furnishing services for direct mail advertising including
Address list compilers, Address list publishers, Address list publishers and printing combined, Ad-
dress list publishing, Business directory publishers, Catalog of collections publishers, Catalog of col-
lections publishers and printing combined, Mailing list compilers, Directory compilers, and Mailing list
compiling services (previously classified under SIC 7331, Direct Mail Advertising Services (mailing list
compilers));

Except facilities primarily engaged in Music copyright authorizing use, Music copyright buying and li-
censing, and Music publishers working on their own account (previously classified under SIC 8999,
Services, NEC (music publishing));

Limited to facilities that are primarily engaged in Guided missile and space vehicle engine research and
development (previously classified under SIC 3764, Guided Missile and Space Vehicle Propulsion
Units and Propulsion Unit Parts), and in Guided missile and space vehicle parts (except engines) re-
search and development (previously classified under SIC 3769, Guided Missile and Space Vehicle
Parts and Auxiliary Equipment, Not Elsewhere Classified);

Limied to facilities that are primarily engaged in repairing and servicing pleasure and sail boats without
retailing new boats (previously classified under SIC 3732, Boat Building and Repairing (pleasure boat
building);

(c) NAICS codes that correspond to

SIC codes other than SIC codes 20
through 39.

Subsector or industry code

Exceptions and/or limitations

212111
212112
212113
212221
212222
212231
212234
212299
221111

221012 s

221113 e

221119 i

221021 s

Limited to facilities that combust coal and/or oil for the purpose of generating power for distribution in
commerce.

Limited to facilities that combust coal and/or oil for the purpose of generating power for distribution in
commerce.

Limited to facilities that combust coal and/or oil for the purpose of generating power for distribution in
commerce.

Limited to facilities that combust coal and/or oil for the purpose of generating power for distribution in
commerce.

Limited to facilities that combust coal and/or oil for the purpose of generating power for distribution in
commerce.
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Subsector or industry code Exceptions and/or limitations

221022 o Limited to facilities that combust coal and/or oil for the purpose of generating power for distribution in
commerce.

422690

422710

562112 .ot Limited to facilities primarily engaged in solvent recovery services on a contract or fee basis (previously
classified under SIC 7389, Business Services, NEC);

562211 .o Limited to facilities regulated under the Resource Conservation and Recovery Act, subtitle C, 42 U.S.C.
6921 et seq.

562212 ..o Limited to facilities regulated under the Resource Conservation and Recovery Act, subtitle C, 42 U.S.C.
6921 et seq.

562213 ..t Limited to facilities regulated under the Resource Conservation and Recovery Act, subtitle C, 42 U.S.C.
6921 et seq.

562219 ..ot Limited to facilities regulated under the Resource Conservation and Recovery Act, subtitle C, 42 U.S.C.
6921 et seq.

562920 ....oooiiiiiieie e Limited to facilities regulated under the Resource Conservation and Recovery Act, subtitle C, 42 U.S.C.
6921 et seq.

4. Amend § 372.38 by revising
paragraphs (e), (g), and (h) to read as
follows:

§372.38 Exemptions.

* * * * *

(e) Certain owners of leased property.
The owner of a covered facility is not
subject to reporting under § 372.30 if
such owner’s only interest in the facility
is ownership of the real estate upon
which the facility is operated. This
exemption applies to owners of facilities
such as industrial parks, all or part of
which are leased to persons who operate
establishments in any SIC code or
NAICS code in § 372.23 that is subject
to the requirement of this part, where
the owner has no other business interest
in the operation of the covered facility.

* * * * *

(g) Coal extraction activities. If a toxic
chemical is manufactured, processed, or
otherwise used in extraction by facilities
in SIC code 12, or in NAICS codes
212111, 212112 or 212113, a person is
not required to consider the quantity of
the toxic chemical so manufactured,
processed, or otherwise used when
determining whether an applicable
threshold has been met under § 372.25,
§372.27, or § 372.28, or determining the
amounts to be reported under § 372.30.

(h) Metal mining overburden. If a
toxic chemical that is a constituent of
overburden is processed or otherwise
used by facilities in SIC code 10, or in
NAICS codes 212221, 212222, 212231,
212234 or 212299, a person is not
required to consider the quantity of the
toxic chemical so processed; or
otherwise used when determining
whether an applicable threshold has
been met under § 372.25, §372.27, or
§ 372.28, or determining the amounts to
be reported under § 372.30.

5. Amend § 372.45 by revising
paragraph (a)(1) to read as follows:

§372.45 Notification about toxic
chemicals.

(a] * * %

(1) Is in SIC codes 20 through 39 or
a NAICS code that corresponds to SIC
codes 20 through 39 as set forth in
§372.22(b).

* * * * *

6. Amend § 372.85 by revising
paragraph (b)(5) to read as follows:

§372.85 Toxic chemical rele